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Abstract:

The territorial dispute between Japan and China thesovereignty of the Senkaku/Diaoyu Islands is framed by
economic interests, domestic circumstances, national identity issues, requirements of international law and historical
grievances. The article provides an analysis of these issues which are indicative of the bilateral relationship in
general. The analysis of the 1972-2010 period traces the reasons for the erosion of the implicit agreement in 1972
and 1978 between the two countries to shelve the territorial dispute, using Constructivist as well as Realist
approaches. The second part contains a case study of the 2010 and the 2012/13 Senkaku incidents, the latter and
most serious one started by Ishihara Shintaro, the right-wing Governor of Tokyo, when he declared in April 2012 his
intention to have his local government buy some of the contested islands from its private owner which prompted the
national government of Prime Minister Noda to buy them instead. The ensuing Chinese reaction has led to a crisis in
the bilateral relationship which has political, military and economic implications of considerable importance for the
future of Japan and China but also for the stability of the whole East Asian region.
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Resumen:

La disputa territorial entre Japon y China sobre labsrania de las Islas Senkaku/Diaoyu esta muy influida por

una serie de intereses econdémicos, circunstancias domésticas, cuestiones de identidad, exigencias de la legislacién
internacional y agravios historicos. Este articulo proporciona un analisis sobre estas cuestiones que también
resultan a su vez indicativas del estado de las relaciones bilaterales en general. El analisis del periodo 1972-2010
indaga en las razones de la erosion de los acuerdos de 1972 y 1978 que ambos paises acordaron para pcner de
lado la disputa territorial, usando para ello perspectivas tanto constructivistas como realistas. La segunda parte
contiene un estudio de caso de los incidentes de las Senkaku en el 2010 y 2012/13, el dltimo de los cuales fue
iniciado por Shintaro Ishihara, el marcadamente conservador gobernador de Tokio, cuando manifest6é en abril del
2012 la intencion de su administracion local de comprar algunas de las islas en disputa a sus propietarios privados,
lo cual a su vez obligé al gobierno central del primer ministro Noda a adelantarse y comprarlas en su lugar. La
respuesta ulterior por parte de China llevé a una crisis en las relaciones bilaterales de consecuencias politicas,
militares y econémicas de considerable importancia tanto para el futuro de las relaciones entre China y Japon
como para la estabilidad de toda la region de Asia Oriental.
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1. Introduction

The Senkaku Islands (about 6 square kilometerg)wknto the Chinese as Diaoyu dao,
consist of five uninhabited islets and three barrecks, located approximately 170 km
southwest of Okinawa, the same distance from ththemn tip of Taiwan, and 380 km from
Wenzhou on the Chinese mainléndhe disputes between Japan and China over the
sovereignty of these islands and the closely linisstie of the Exclusive Economic Zone
(EEZ) border demarcation in the East China Sedramneed by security concerns (territorial
integrity; maritime defence space, Japan-US aléaneconomic interests (oil, gas, fishing,
seabed resources), international law requiremedtanestic circumstances (political
instability, the rise of non-governmental actoregtional identity issues and historical
grievances. The 2012 crisis which erupted oved#panese central government’s purchase of
some of the islands of the Senkaku Islands grogeptember 2012 from their private owner,
has turned out even more severe than the previoeisno2010 when the Japanese authorities
arrested the Chinese captain of a fishing vesseha of the island's territorial waters after
two collisions with Japanese Coast Guard vessdiesd recurring confrontations have
grievous implications not only for Japanese-Chinegations, but also for regional security
and economic welfare. The similarly not-yet-demsedeEEZ border between China and the
Republic of Korea has led to even worse clashewdsst the Korean Coast Guard and
Chinese fishing vessels, claiming lives and caugmjgries on both sidesThe Japanese-
Chinese confrontations have arguably also led twoesening of Japan's other territorial
disputes: with Korea over the Korea-held Dokto Hd& (known to the Japanese as
Takeshima), or the Russian-held Southern Kuriléands (referred to by Japan as the
"Northern Territories’). The territorial and bordesmarcation disputes in the East China Sea
also have implications for similar conflicts betwe€hina and several countries around the
South China Sea. The US policy towards these atsfland its support for its allies against
the background of its pivot towards Asia, will hiyaunfluence both the conduct of these
regional players and US credibility as an alliangartner. Finally, in view of these
confrontations and disputes, countries worldwide neassess China's stance towards the use
of economic and military power and the countrylgkglity as a business partner.

The first part of this article discusses the hisarbackground of the Senkaku dispute,
l.e. the history-based arguments advanced by JapdnChina to justify their respective
claims, and how these arguments are being linkedtéonational law. China approaches the
historical background very differently from Japamnd argues today that Japan's claim
ultimately aims at reversing the outcome of the M/&Var Il. The analysis of the history of
the Senkaku Islands is also linked by China towfter historical dispute about Japan's past
aggression against China.

In the second part, the author looks at the unaffianderstanding in 1972, and
reconfirmed in 1978, between Japan and China (reggots for the normalization of
diplomatic relations and the Treaty of Peace andnBship, respectively) to shelve the
Senkaku territorial dispute. The author then aresyshe domestic and international
circumstances which led to the erosion and findélynise of this unofficial consensus which
had helped to manage the dispute until about tlellmiof the 1990s. The author concludes
that the leadership of both countries did not dough to protect the 1972/1978 consensus,

2 For the sake of simplicity, the name “Senkakunid$a is normally used in this article.

% Roehrig, Terence: “South Korea-China Maritime Digs: toward a SolutionEast Asia Forun{27
November 2012), at
http://www.eastasiaforum.org/2012/11/27/south-kearB@a-maritime-disputes-toward-a-solution
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and instead took measures which, in Japan's casmjrded to strengthening the Japanese
sovereignty claim, or in the case of China, to distiing Japan's sovereignty claim, which
finally led to the major crises of 2010 and 2012.

The analysis of the two crises shows the escalatfobhina’s political and economic
retributions, which have undermined Japan's offigiance that there is no territorial dispute
to be discussed and that Japan is in full contfothe islands. China's regularized law
enforcement counter-measures (i.e. ship and aepbeatrols by its coast guard and fishery
agencies) since September 2012 have now led toxbkvement of the military on both sides
and heightened the risk of accidental clashes.rGilrte domestic and international dynamics,
as well as the entrenched positions on both sidhesconflict over the sovereignty of the
Senkaku Islands is not likely to go away very sodme best one can hope for is management
of the dispute and the prevention of armed clasletéseen the two sides so that the regional
and global implications can be minimized.

2. Historical Background
2.1 History-Based versus Modern International Law-Bsed Claims

Japan bases its sovereignty claim on the factithatorporated the islands #&srra nullius
(vacant territory) on the 14 January 1895 and hees kzontinuously occupying the islands
since therf. China, however, argues that it discovered thenilalong before and quotes
several historical documents going back to the Miygasty (1368-1644) which mention the
islands as part of Taiwan, although Taiwan was noa@ted by the Qing Dynasty only in
1683° After Japan's incorporation of the islands in 18%rivate person (Koga Tatsushiro)
used some of the islands for commercial purposesefeeral decades until World War 11, also
providing habitation for workers who were employed his fish processing plant. The
government of the PRC claimed the islands only éxddnber 1971 after a report in 1969 by
an UN-related organization mentioning the posgipibf substantial oil and gas reserves
around the area (Reedman/Shimazaki 2006, p° Z8)s late claim was also very much in
response to the Guomindang government in TaiwapyBRe& of China, ROC) which had
already in February 1971, and again on the 11 1Qii&, publicly opposed the return of the
Senkaku Islands (called by the ROC "Diaoyutai pas of the reversion of Okinawa to Japan
in 1972. Applying contemporary rules of internaabhaw, the Japanese side has a strong
claim to the sovereignty over the islands becadigkeoincorporation as vacant territory, and
Japan's effective control which went unchallengedstich a long time.

China’s argument about "discovery’ is not veryrgrim terms of modern international
law because it never exercised effective contrdl @hinese never inhabited the islands. In a
recent publication of the State Ocean Administrgtioowever, it is argued that China not

* “Japan-China Relations Surrounding the Situatibrihe Senkaku Islands In response to China's Aispa
Incursion”, GaimushoRosition Papel(18 December 2012), at
http://www.mofa.go.jp/region/asia-paci/senkaku/giosi paper2_en.html Shaw, Han-yi (1999): The
Diaoyutai/Senkaku Islands dispute: its history amdanalysis of the ownership claims of the P.RRCQ.C.,
and JapanBaltimore, University of Maryland School of Lap, 22.

® Shaw,op. cit.,pp. 42-69.

® Reedman, Anthony and Shimzaki Yoshihiké: world of Difference. Forty Years of the Coordingt
Committee for Geoscience Programmes in East Anth8ast Asia, 1966-200@Bangkok, CCOP, (September
2006), at http://www.ccop.or.th/digital-publication 43.
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only discovered the islands and used them, butetsecised long-term control over thém.
"Discovery” according to the Chinese accounts gimpans that the islands were mentioned
in records written by people who passed them aed tleem as orientation points on their sea
voyage between China and Okinawa/Japan, and coedideem as part of China’s coastal
defencé Moreover, the assertion that Japan acquired thads as the result of the Sino-
Japanese War 1894-95, which was ended by the gighithe Treaty of Shimonoseki in April
1895, depends on whether one considers the Serlkdads part of Taiwan or part of
Okinawa. The Shimonoseki Treaty included the cessfolaiwan and the Pescadores but did
not mention the Senkaku Islands. The latitude anditude of the Pescadores were given and
a joint committee for demarcating territories was ? In the map of Taiwan printed at the
time the Senkaku Islands were not included. Chioayever, states that the Treaty included
also the Senkaku Islands since they belong to Taiwaich Japan refuté$.

2.2. Political and Moral Caveats Regarding Japan 895 Acquisition

The historical circumstances of incorporation bgalasomewhat cast a shadow on Japan's
claim. lvy Lee and Fan Ming — although they araiminority — even express doubts about
the legal basis of Japan's claim in view of théssumstances® In the first instance, at the
end of the 19 century, the region was in an amorphous transitiom a Sino-centric East
Asian world order to one dominated by Western img&onal law. Imperial China insisted on
sticking to the former, while Meiji Japan warmly leraced the latter. As Shaw explains
territorial ownership meant different things undeese two different concepts and Chinese
scholars use it as a base to refute Japan's daitesitorial accessiotf.

From 1885 onwards, there was pressure from thé ¢mseernment in Okinawa and the
entrepreneur Koga Tatsushiro, to incorporate tlamds. But there is correspondence in 1885
between the central government in Tokyo and locakgiment in Ryukyu (called Okinawa
today) where the former demanded caution in asgedny claim or putting markers on the
islands. The reason given was concern over raiiegire and suspicion of the Qing
government, which at that time was militarily sstronger than Japan. This is interpreted by
some as Japan at least implicitly admitting thegQiovernment's title to the islantfsin
contrast to the official Japanese version distatdutince 1972 that, from 1885 on, there had
been a series of surveys conducted by the Japgogsenment, documents clearly show that
there were no such survel/lsMoreover, in 1880, negotiations between the Maijd Qing
governments had taken place over the establishofeatsouthern border because the Qing
government opposed Japan's incremental takeovtbe ®yukyu island chain which, in 1879,
had been incorporated into Meiji Japan as a pnefecafter having been under dual Chinese
and Japanese suzerainty since 1609. A draft treasyfinalized where the Japanese proposed

" Zhang, Haiwen and Gao, Zhiguou (ed.) (201Zjongguo de lingtu DiaoyudadBeijing, Haiyangqu
Chubanshe, p. 2; p. 11.

8 "Diaoyu Dao, an inherent Territory of China 25 ®epber’ White Pape(2012), at
http://news.xinhuanet.com/english/china/2012-09/2581872152.htm

° "Treaty of Shimonoseki", Article 2c, and 3: httpasvw.taiwandocuments.org/shimonosekiol.htm

1% Shaw,op. cit, p. 25.

| ee, Ivy and Fang Ming: "Deconstructing Japan'air@lof Sovereignty over the Diaoyu/Senkaku Islands"
The Asia-Pacific Journalyol. 10, Iss. 53, no. 131 December 2012), at http://www.japanfocus.oramd-
Ming/3877.

12 Shaw,op. cit, p. 64-68; see in particular p. 66 footnote 82tipgoa Chinese complaint in the 1870s during
the negotiation about Okinawa.

3 Hane, Jiro: “Senkaku mondai ni naizai suru horitekjun”, Sekai(November 2012), p. 113; Shaeg. cit, p.
70.

4 Shaw,op. cit, p. 84.
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to draw the border between Ryukyu and China byngihina the Ryukyu islands of Miyako
and Yaeyama and everything to the south of thenexichange for commercial rights in
China. There was no specific reference to the Senkdands, but according to Hane this is
not surprising since they belonged in the undedstan of the Qing government to the
Ryukyu island chain which as a whole was the oljécegotiations?® The treaty would have
put the Senkaku islands on the Chinese side. Fayugreasons, China was reluctant to sign
the agreement at the time, and from 1885 onwaagsmnIno longer had any interest in signing
either'® Hane argues that these two circumstances — Tolyesiation to incorporate the
Senkaku Islands, as well as making them the olgéa deal — raise doubts about the
Japanese government's claim today that the iskadsnherent territory kpyu no ryodp of
Japan. Incidentally, there are some Chinese ondidés of the Taiwan Strait (including even
President Jiang Jieshi in 1965), who also claim Kgyu(Okinawa) because it was under
Chinese suzerainty and allegedly only ceded tonJapaa result of the Sino-Japanese war in
1895 (which Japan had to repudiate in the 1951F8ancisco Treaty), but this claim is not
pursued officially by either the Chinese or thewi@iese government5.Such demands are
today mentioned as a further reason by those urdgpgn to take a strong position on the
Senkaku Islands, because giving in on the Senkslands would only lead the Chinese to
aim next at undermining Japan's sovereignty ovén@va:®

Other historical circumstances used to contestnJapdaim to the Senkaku Islands are
the timing and secrecy of their incorporation onJaduary 1895. The incorporation occurred
when China had lost decisive battles in the Sipadase War, had put out peace feelers to
Japan on 22 November 1895, and its ultimate défedtbecome predictabl Therefore,
from the documents quoted, for example by Hane &hdw, it is clear that the Meiji
government felt free in January 1895 to go ahedl mcorporation of the islands, in contrast
to its earlier hesitation. The Chinese surrenddovied in March 1895, and the Treaty of
Shimonoseki ended the war in April 1895. The incogtion by the Meiji government is
therefore strictly speaking not related to the Simnioseki Treaty although the timing and
historical circumstances establish a causal linkéoSino-Japanese War. The Treaty does not
contain any mention of the Senkaku Islands, ordy @hina would cede to Japan "the island
of Formosa together with all islands appertainindgpelonging to said island of Formosa’, as
Taiwan was then referred to. The PRC and ROC utatets, however, that this wording
applies also to the Senkaku Islands because thesidsy the Senkaku Islands as part of
Taiwan?°

The Japanese government never made public thef &tarporation?® Although the
act allowed the setting up of markers, accordinBrimfessor Inoue Kiyoshi, who did most of

!> Hane,op. cit, p. 120.

'® Hane op. cit, pp. 117-8; McCormack, Gavan and Oka Norimatstpk®a "Ryukyu/Okinawa, From Disposal
to Resistance", The Asia-Pacific Journal,vol. 10, Iss. 38, no. 1(17 September 2012), at
http://www.japanfocus.org/-Satoko-NORIMATSU/3828

" Shin, Kawashima; Urara, Shimizu; Yasuhiro, Matsadd Yang, Yongming (Yang, Philip) (eds.) (2009):
“Nichi Tai kankeishi 1945-2008", Tokyo, Tokyo DaigaShuppankai, p. 87; Hille, Katherin and Dickieyd:
“Chinese Nationalists eye Okinawdinancial Times23 July 2012, at
http://www.ft.com/cms/s/0/9692e93a-d3b5-11e1-b5644lfeabdcO.html#axzz21SXSzRGEIdridge, Robert,
US-Japan-China  Comparative  Policy  Research  Institut(CPRI) (10 June  1999), at
http://cpri.tripod.com/cpr1999/ryukyu.htmi

'8 Higurashi, Takanori (2009Pkinawa wo nerau Chugoku no yashliokyo, Shodensha, p. 212.

19 Shaw,op. cit, p. 85.

20 "\White Paper Diaoyu Dagbp. cit.

2l Gaimusho (1952)Nihon gaiko bunshq vol 23, quoted in: Shawgp. cit, p. 100. Text of the act of
incorporation at http://www.mofa.go.jp/region/agiaei/senkaku/pdfs/fact_sheet 02.pdf
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the original research on the history of the islatdsy were put up only in May 1969 by the
local government of Ishigakf. When the Meiji government decreed the geograpktient of
Okinawa prefecture in 1896, there was also no eefe to the incorporation act or to the
Senkaku island®® The withholding of publication of the 1895 act wesnfirmed to the
author by a senior official of the Japanese Miwistf Foreign Affairs on 9 October 2012,
who, however, pointed out that the islands weremwdbited at the time of incorporation.

Under international law, appropriation of territasylegally strengthened by making it
public and by not being contested, but notificatismot an absolute condition. However,
even if the islands were incorporated without tieéng officially made public, it must have
come to the attention of succeeding Chinese gowvemtsnthat the islands were being
economically exploited and temporarily inhabitedJapanese citizens, since fishermen from
Taiwan and China pursuing fishing activities in #grea sometimes landed there to escape
storms. Even at the beginning of the 1950s fisharfmem Irabujima near Miyakojima had
stayed on Minami Kojima for up to three months t@gess bonito and keep vegetable
gardens, but were told in 1971 by the Japanesergment not to go there anymore when
China suddenly claimed the Senkaku Islands. Unéht Japanese researchers had also gone
to the islands on several occasions and the islaeds used as shelter during typhoths.

There is a letter of appreciation from the cons$uhe Republic of China in Nagasaki in
1920 which thanked the people of Ishigakijima fsauing Chinese fishermen washed ashore
on one of the Senkaku islands, stating that tleniis are part of Okinawa prefectufeAn
article in thePeople's Dailyin 1996 dismissed this letter as the perceptioneofain people
given the circumstance of Japan having colonizeivdia at the timé® Even after the
establishment of the People's Republic of Chingetlaeas an article in theeople's Dailyon
8 January 1953 reporting Okinawan demonstratiomsnagthe US and explicitly including
the Senkaku Islands in the description of the Ryulstands’’ Interestingly, the Chinese
government does not mention this latter item incsinter claim. Instead, it simply asserts
that the islands had been controlled by China @ years since the Ming Dynasty (referring
to the above-mentioned accounts) and “in 1895ha®)ing government's defeat in the First
Sino-Japanese War was all but certain, Japan lijegacupied the Diaoyu Island and its
affiliated islands®® One more recent historical proof for China's coinaf the islands is a
document according to which the islands were giteera Chinese herb collector by the
Empress Ci Xi in 1893. This document is now con®deby both Chinese and Japanese
historians alike as a forgefy.The Chinese White Paper of 2012 no longer mentichis
document, but an article in tiBeijing Reviewin 2012 still doe§”

2 Shaw,op. cit, p. 101.

2 bid., pp. 101-102.

2 “A home away from home / Fishermen worked, tookltsh, grew vegetables on Senkaku¥bmiuri
Shimbun7 July 2012, at www.yomiuri.co.jp/dy/national/TAZD6004188.htm

% Text of the letter at http://www.mofa.go.jp/reglasia-paci/senkaku/pdfs/fact_sheet_03.pdf

%6 Zhu, Jianrong: “Chugokugawa kara mita “Senkakudabh, Sekai(November 2012), p. 107.

" Text of the article at "Japan-China Relationsag, cit.

8 "Statement of the Ministry of Foreign Affairs dfet People's Republic of China", Ministry of Foreiffairs
of the PRC(10 September 2012), at http://www.fmprc.gov.cn/endétsfgiaodao/t968188.htm

29 Shaw,op. cit.,pp. 60-62; p. 104; Mine, Yoshiki: “Empress Dowag@xi's Imperial Edict: Can it be a Basis
for the Chinese to claim Ownership of the SenkakuBRe Canon Institute of Global Studies (4 Julyi2)) at
http://www.canon-igs.org/en/column/security/2012470399.html

%0 Zhong, Yan: “China’s Claim to Diaoyu Island Chaidisputable” Beijing Reviewno. 45 (17 August 2012),
at http://www.bjreview.com.cn/special/2012-08/1 Htamt 476764.htm
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2.3.The World War Il Agreements and the Senkaku Isknds

Based on its assertion about the Sino-Japanesemndathe Senkaku Islands being part of
Taiwan, the PRC government argues that the albgelesments concerning the postwar period
(Cairo Communique and Potsdam Declaration), andsdre Francisco Peace Treaty of 1951
(neither the Guomindang government on Taiwan n@PRC government were invited to the
conference leading to the treaty) required Japaretiorn the Senkaku Islands. The Cairo
Declaration in December 1943 demanded the retuthedRepublic of China of "all the
territories Japan has stolen from the Chinese, sashManchuria, Formosa, and the
Pescadores® Article 8 of the Potsdam Declaration states thathe terms of the Cairo
Declaration shall be carried out and Japanese asigvey shall be limited to the islands of
Honshu, Hokkaido, Kyushu, Shikoku and such minkanids as we determin& Article 2 (b)

of the San Francisco Treaty stipulates that = Japaounces all right, titte and claim to
Formosa and the Pescador&sThe Senkaku Islands are nowhere mentioned in these
documents, but because of its assertion aboutstards being part of Taiwan the Chinese
consider them to be includédHowever, the PRC has never recognized the legafitje
San Francisco Peace Treaty and the Treaty itsel dot even clarify to what China Taiwan
should be returne®, In an unsigned draft planning document of May 185én the Chinese
Ministry of Foreign Affairs for the PRC’s possilparticipation in the San Francisco Peace
Treaty, and published in the Japanese media onlpeoember 2012 as proof of China
recognizing Japan's ownership, the islands arereefdo by their Japanese name, and it is
proposed to examine whether these islands are gbaftaiwan, thus throwing doubt on
China’s claim today that they have always been @faftaiwvan and not Okinawa, and had
been ceded to Japan in 1895 as part of Taiwarofessor Liu Jiangyong of Qinghua
University explained the use of the Japanese nantéecircumstance that this name was,
after the Japanese colonization of Taiwtae, more popular nanié.

Another battle field between Japan and China fowipg their sovereignty is the use of
maps. Both sides have been trying to prove théérto the islands by referring to maps where
the islands are either shown as belonging to Cfonalaiwan) or Japan, or using Chinese
names instead of Japanese naffiétowever, until 1970 when the islands became arabbj
of dispute, the inconsistencies on both sides seerhave more to do with ignorance,
disinterest and confusion concerning these veryomamd far-flung islands rather than being
the object of centrally-directed and authorized megking, as was also demonstrated in the
above-mentioned May 1950 draft document of the PR@ing World War Il and in its
aftermath, there was considerable confusion wittie Guomindang government about
whether it should or could claim the Ryukyu Islaritséit no explicit mentioning of the

%! Cairo Declaration at http://www.ndl.go.jp/constitution/e/shiryo/0D2_46/002_46tx.htm|

%2 potsdam Declarationat_http://www.ndl.go.jp/constitution/e/etc/cO6rtit

% san Francisco Peace Treast

http://www.mofa.go.jp/region/europe/russia/terntedition92/period4.html

3 "White Paper Diaoyu Dagbp. cit.

% Shaw,op. cit.,p. 121.

% Text excerpts at http://en.wikipedia.org/wiki/Sekls_Islands_dispute#or a full discussion of this document
see Shiroyama, Hidemi:"Fuin sareta Senkaku gaiksho”, Bungei ShunjuJune 2013, pp. 264-271.

%7 Liu, Jiangyong: “US, Japan cannot change Histgrgdnfusing the Public'People’s Daily Onlineg8 January
2013, at_http://english.peopledaily.com.cn/90778A81 1.html For a thorough discussion of maps by all sides
see Shawgp. cit, pp. 52-55.

% Zhu, op. cit.,p. 108; Guo, Jiping: “Ironclad Evidence Shows fhiatoyu Dao is China's Territory”, Chinese
Embassy New Zealand (23 October 2012), at
http://www.chinaembassy.org.nz/eng/gdxw/t981502;h#hong, op. cit; Shaw, op. cit, pp. 52-55; 94-96;
MOFA, Fact Sheetno. 4 at http://www.mofa.go.jp/region/asia-paci/senkaklis/fact sheet 04.pdf
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Senkaku Islands) or ndt.Ishii mentions that the ROC government at oneestigmanded to
take part in the Trusteeship of Okinaffaccording to an article in the newspaper of the
Chinese Communist Party, Roosevelt even offereagdizeshi Okinawa (which then would
have naturally included the Senkaku Islands) dutivegCairo conference in 1943, but Jiang
turned it dowrf'!

3. The Genesis of the Controversy
3.1. Turning Point: The Reversion of Okinawa in 197

As a result of World War Il, Okinawa, including tl&enkaku Islands as part of the Nansei
Shoto Islands (south of 29°north latitude), was@taunder US administration and became a
central anchor of the US military deployment in@dburing the San Francisco Peace Treaty
negotiations, the US and the UK agreed that Japardaretain “residual sovereignty™ over
Okinawa, and that the US would not require Japarretmounce its sovereignty over
Okinawa®? It is obvious that the Japanese felt encouragemnsider the Senkaku Islands as
being included in the ‘residual sovereignty oveimawa’ since, for Tokyo, the islands were
part of Okinawa. Moreover, when the government @@ Republic of China normalized
diplomatic relations with Japan in 1952 (TreatyP&face between Japan and the Republic of
China), the subject of the islands had not beesedaby either side. In a separate exchange of
notes, both sides had agreed that the Treaty jnéecaple to all the territories which are now,
or which may hereafter be, under the control ofGevernment” which refers to the ROC
government?

But when the US announced in 1953 its intentioretarn to Japan the Amami Islands
(north of Okinawa main island) as part of the Nas$®to, the ROC government (but not the
PRC) protested against the US legal justificatibda@ing so under the concept of Japan's
‘residual sovereignty’ over these islands becabie doncept was not part of the San
Francisco Peace TredtyWhen the US started to discuss with Japan thesfearof the
administrative rights over Okinawa to Japan, legdim the conclusion of the "Agreement
Between Japan and the United States of America €omg the Ryukyu Islands and the
Daito Islands™ (signed on 17 June 1971), Taibekedrthe US in September 1970 not to
include the Senkaku Islands, and to keep the sigveyeissue opeft® The ROC ambassador
to the US, in a note of 15 March 1971, explainesl dovernment’'s silence concerning the
Senkaku Islands until then by saying “for regiosedurity considerations the Government of

% Liu, Xiaoyuan (1996): “A Partnership for Disord€hina, the United States and their Policies ferRlostwar
Disposition of the Japanese Empire, 1941-1945", @age, University of Cambridge Press, pp. 77-78;
Eldridge,op. cit.

“%1shii, Akira: “Chugoku to Nihon. ASEAN kan no aide kokkyo mondai”, in Iwashita, Akihiro (ed.) (@6):
Kokkyou. Dare ga kono sen wo hikiitaka- Nihon toasia, Sapporo, Hokkaido Daigaku Shuppankan, p. 140.
4 "Jiang Jieshi houhui jushou Liujiu qundao’News of the Communist Party of Chinat
http://cpc.people.com.cn/GB/68742/114021/1140231600.html This is also confirmed by an article on the
Japanese version of the Guomindang website: Jiashiyla Ryukyu wo sesshu shinakatano wo kokagdas
an article in Taiwan ghongguo Shiba® September 2012, at
http://www.kmt.org.tw/japan/page.aspx?type=articl@@m=119&anum=8214

2 Shaw,op. cit.,p. 27, fn. 26.

3 Treaty of Peace between Japan and the RepublibioiaCat

http://en.wikisource.org/wiki/Treaty of Peace betwelapan and the Republic_of China

* Shaw,op. cit.,p. 114, fn. 135.

4 "Foreign Relations of the United States (FRUS)S. XVII (1969-1976), p. 292, fn. 6, at_http://2D0
2009.state.gov/documents/organization/70142.pdf
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the Republic of China has hitherto not challended WS military occupation of the Senkaku
Islands under Article 3 of the San Francisco Pedceaty. However, according to
international law, temporary military occupation ah area does not affect the ultimate
determination of its sovereignt{f.He then asked for the restoration of the islarmshe
ROC. "Regional security considerations™ certaingant that under the Cold War conditions
and its confrontation with Beijing, the ROC goveemhdid not want to do anything which
might have diminished the military power of or @eod relationship with its American
protector. Moreover Japan was an important antimmamst neighbour for Taiwan, and
therefore the ROC government had, in 1951, waivikdeparations from Japan. Under
pressure from both allies (the US still had diplameelations with Taiwan in 1971!), the US
had to choose whether to go against Japan or Taiarah in the end decided to be more
supportive of Japan's demand. As a compromisd)JghAdministration stated during Senate
hearings on the reversion that” The United Stadessrhade no claim to the Senkaku Islands
and considers that any conflicting claims to tHands are a matter for resolution by the
parties concerned’, the latter including the RO@ ére PRC Since the reversion in 1971,
the US has stuck to not taking a position on theessgnty of the Senkaku Islands and
emphasizing that the 1971 Agreement transferregl thrd "administrative rights™ to Japan.
But not only did the US in this way allow Japanrégain control over the Senkaku Islands
and enable it to reinforce its sovereignty claimantks to the reversion, it also agreed the
application of the 1960 revised Japan-US Secungaily over the Okinawa area, including
explicitly the Senkaku Islands. When reading theppsal by the National Security Staff
member John Holdridge to return ‘the Ryukysg)(and the Senkakus™ but to pass no
judgement as to the conflicting claims to them, Rinesident’s Assistant for National Security
Affairs, Henry Kissinger, wrote on the margin oetimnemo of 13 April 1971: "But that is
nonsense since it gives islands back to Japan.ddowve get a more neutral positicfi?*

While the above sheds some light on why the ROCnhdidmake any public claims to
the title of the Senkakus between 1945 and 197@0és not explain its silence before that
period, or even for the period 1945-1949, i.e. betbe establishment of the PRC. Shaw
offers the theory that this was because the Guaanigdjovernment did not have any history
of ruling Taiwan and had to rely on Japanese calomicords and maps when it took over
Taiwan in 1945° The US Department of State documents (FRUS) rethed) for the ROC
government, it was very much the opposition by fubpinion in Taiwan to the islands’
return to Japan, as well as by overseas Chinesehwgut pressure on Taibei in 1970 to
oppose the transfer of the islands to JafaAnother reason not mentioned in these
documents is the report of hydrocarbon reservesnardhe islands. The Committee for
Coordination of Joint Prospecting for Mineral Resas in Asian Offshore Areas (CCOP),
under the auspices of the UN Economic Commissio\&ma and the Far East (ECAFE), had
conducted a geophysical survey in 1968. The Coramgaid in a report in May 1969 that the
continental shelf between Taiwan and Japan mayxbrereely rich in oil reserves. Soon

“ bid. p. 296.

4" Niksch, Larry: “Senkaku (Diaoyu) Islands Disput&he U.S. Legal Relationship and Obligations”,
Congressional Research Commit{@896), p. 4, at

http://congressionalresearch.com/96-
798/document.php?study=Senkaku+Diaoyu+lslands+Desfiihe+U.S.+Legal+Relationship+and+Obligations
“8 FRUS 20060p. cit, p. 297.

“9 Shaw,op. cit.,p. 119.

0 FRUS,0p. cit.,p. 292. On the Overseas Chinese see also $ipawit, pp. 13-14.

*l Gao, Zhiguo and Wu Jilu: “Key Issues in the Eastin@ Sea: A Status Report and recommended
Approaches”, in: Harrison, Selig (ed.) (2005gabed Petroleum in Northeast Asia: Conflict or @mation?
Washington D.C., Woodrow Wilson International Cerite Scholars, p. 32.
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after the publication of this report, Japan stattedxplore with Taiwan and the Republic of
Korea possibilities for joint development of theaSehydrocarbon resources. In March 1969,
Japan began protracted negotiations with TaiwanSandh Korea, leading to an agreement in
principle in September 1970, to set up a joint tw@ent project?

If the ROC had until 1945 no experience of rulingwan, then the PRC government
had even less experience with the area of the Ranlsdands. Their negligible size and
remote location before the likelihood of hydrocarb@serves was raised certainly did not
draw any attention to thenThe above circumstances explain also the timinthefPRC's
claim. In addition, and probably more urgent atiraet when the government was just
emerging from the political ravages of the CultutRavolution, the PRC could not stay quiet
in the face of Taiwan's and the overseas Chinesmslif it wanted to be recognized as the
sole representative of China. The first newspapponts about China's claims came out in
May 1970, after Japan and Taiwan had started tallsintly exploring the energy resources
around the Senkaku Islands, and Okinawa's revervgasnannounced. Only on 30 December
1971 did the Chinese Foreign Ministry publish aficl statement claiming the islands.

The weakest point of the territorial claim to then8aku Islands by the Republic of
China and, since 1949, that by the People's RapwablChina is, therefore, that, until the
ECAFE survey of the East China Sea, the islandg wet claimed by either the PRC or the
ROC governments, and Japan's control over thedslaad been uncontested. Shaw calls this
absence of objection a “serious political misstéprhe contrast to the Chinese claims to
almost the whole of the South China Sea is revgathre 9 dash line (originally 11 dash line)
on which China’s claims to the South China Sease8 was already established in 1947 but
had appeared in Chinese maps in one form or thex sthce 1936, and was then taken over in
1949 by the PR

In meetings with PRC academics in February 2018 thithor was given several
reasons for the long silence of the Beijing goveenmwhich include some of those
mentioned above. First of all the government nesaaw a reason to specifically claim the
islands because according to the PRC interpretafitime Shimonoseki Treaty they had been
taken away from China as part of Taiwan and Jamahtb return them as a result of the
above mentioned wartime and postwar agreementscodlhterarguments about the islands
not having been mentioned in these agreementxfitrast to e.g. the Penghu Islands) were
swept away by the assertion that the Diaoyu Islands part of Taiwan. The US
administration over Okinawa which explicitly inclesl the Senkaku Islands and the US/UK
statement concerning Japan's residual sovereigrdy Okinawa during the San Francisco
Peace Treaty negotiations (at that time no diffeeebetween Japanese sovereignty over
Okinawa and administrative rights over the Senkiskands had yet been made) were simply
considered as counteracted by two PRC statemerit85h which declared the treaty illegal.

*2 Drifte, Reinhard: “From “Sea of Confrontation®ea of Peace, Cooperation and Friendship'? - Japamy
China in the East China Sedgpan Aktuellno.3 (2008), at

http://www.giga-

hamburg.de/dl/download.php?d=/content/publikatidaehiv/ja_aktuell/jaa 0803 fokus_drifte.pdf

*3 Urano, Tatsuo (ed.) (2001iaoyutai qundao (Senkaku Shoto) wenti, Yanjiaaihiuibian Hong Kong, Lizhi
Chubanshe, pp. 35-Beople’s Daily18 May 1970, 4 and 29 December 1970.

** Shaw,op. cit.,p. 121.

%5 Bonnet, Francgois-Xavier: “Geopolitics of the Saadugh Shoal”,IRASEC's Discussion Papeno. 14
(November 2012), pp. 22-23, at
http://www.irasec.com/component/irasec/?task=paliiim_detail&publicationid=335

Buszynski, Leszek and Sazlan, Iskandar: “Maritinlaif@s and Energy Cooperation in the South Chind,Sea
Contemporary Southeast Asial. 29, no. 1 (April 2007), p. 151.
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Interestingly in our context, in these statementsjildy claimed the Paracel Islands, the
Spratly Islands and the Pratas Islands as parthifiaC® Even if the PRC considered the
Senkaku Islands as part of Taiwan, it is strange tio claim to the Senkaku Islands was
made although Taiwan was under the control of thwrdndang whereas the Senkaku
Islands in contrast were put under US administnaigmd moreover joined to Okinawa) while
the Pratas Islands were put under UN Trusteeshmptihfer explanation given by these PRC
academics for China's silence is the absence dbrdgiic relations between Beijing and
Tokyo until 1972. It is not clear to this author yihis should have prevented Beijing from
protesting against Japan's territorial claim to thlands since the government on many
occasions before 1972 protested Japanese poliogseaen concluded private” fishery
agreements which managed to circumvent the tegitdispute. Another reason mentioned
was China's domestic instability during the CultuReevolution 1966-69 which certainly

distracted the PRC leadership from dealing witthsamor islands.

3.2. Was The Senkaku Issue Shelved in 1972 and 1978

What had been keeping the territorial dispute betwBokyo and Beijing under control from
the 1970s until the 1990s was an unofficial un@deding (‘fanmoku no ryokai' in Japanese)
in 1972 and 1978 to shelve the dispute (‘tana mgéapanese, ‘gezhi' in Chinese). However,
the Japanese government later explicitly deniedh suc understanding. Since this shelving
agreement helped to keep the territorial conflistier wraps for such a long time despite
several incidents and played a critical role in #4.0 and 2012 crises, it is important to
investigate the circumstances of what was undelsino1972 and 1978, and why this
understanding fell apart.

In 1972, the two countries normalized diplomatiatiens, and in 1978, they concluded
a Peace and Friendship Treaty. On the occasiontbfregotiations, it was the Japanese side
which raised the issue of the Senkaku Islands,amnded to proceed to a conclusion of the
respective negotiation despite diametrically oppgodaims to the ownership of the Senkaku
Islands. In other words, both governments agreeshédve the issue, albeit not in writing or
in any public or legal form. In the case of the t8apber 1972 negotiations between Prime
Minister Tanaka Kakuei and Prime Minister Zhou Enllae territorial issue (as well as the
exact wording of Japan's apologies about its petstres in China, which Tanaka offered to
Zhou Enlai) was so sensitive for the Japanese gowenmt that the record of the Gaimusho
omits the reaction of Tanaka to Zhou Enlai's rdftsaliscuss the territorial issue. This part
was deleted by the then head of the China Divigidhe Gaimusho, Hashimoto Hiroshi, who
later admitted this in an interview in 2000. In tinéerview he said that Tanaka Kakueli, in
reaction to Zhou Enlai's reasoning that it wouldble¢ter not to discuss the problem of the
Senkaku Islands, replied, “Let's discuss it anotinee*>’ Yabuki corrobates this reaction by
guoting the book by Zhang Xiangshan, an advis¢heocChinese Ministry of Foreign Affairs,
who was present at one of the meetings. Accordingid record, Tanaka replied, "All right!
Then it is not necessary to talk anymore aboutét's do it another time® Before this
summit meeting, Komeito Chairman Takeiri Yoshikatsho served as an important go-
between for the Japanese government to prepareigiidy Prime Minister Tanaka, had a
similar exchange with Zhou Enlai in July 1972, whirwas also decided to shelve the
Senkaku issue. When Takeiri met Zhou Enlai on 2§ 1872, the latter is quoted as saying,

% See http://en.wikipedia.org/wiki/Treaty of San raiaca

" Yabuki, Susumu: “Senkaku mondai no kosho keiifiaso”, p. 1, at
http://www25.big.jp/~yabuki/2012/senkaku.p@évised edition of 28 September 2012).
%8 Yabuki,op. cit.,p.2; See also Guop. cit.,p. 5.
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"There is no need to touch on the Senkaku Islasgigei Mr Takeiri, you also had no interest.
| also had no interest. But the historians raisasita problem due to the oil issue, and Mr
Inoue Kiyoshi is very keen on it. However, theraedsneed to place importance onaimoku
miru)".>° It is an irony that Zhou Enlai even referred tdapanese academic, Professor Inoue
Kiyoshi, whose historical studies favour China aim on historical grounds, and whose
opinion had been presented in an article ofRtbeple’s Dailyin May 1971 and had obviously
been read by Zhou. In these discussions, it wasenomite clear by both sides that the
normalization of diplomatic relations was the miogportant goal, and therefore they agreed
to shelve the Senkaku issue.

When both sides negotiated the Treaty of PeaceFaeddship in 1978, there was a
similar willingness to put the territorial probleaside in order to achieve the conclusion of
the Treaty although the Gaimusho (Japan's Minisfry-oreign Affairs) has so far not
released the documents. According to Fravel, andiogy fianpuin Chinese) of Deng’s
activities published by a party research office swanzes a meeting between Deng Xiaoping
and Japan's Foreign Minister Sonoda Sunao, acgptdinvhich Deng stated, "It's not that
China and Japan do not have any problems. For dedtmere are] the Diaoyu Island and
continental shelf issues. Don't drag them in ndweytcan be set aside to be calmly discussed
later and we can slowly reach a way that both sid@saccept. If our generation cannot find a
way, the next generation or the one after that fivitl a way.?® After the ratification of the
Treaty, Deng Xiaoping visited Japan and declarea tess conference on 25 October 1978
that the issue should be left to future generatishe may be wiser. In Diet discussions, it
was also made clear by LDP Secretary General OQWimaayoshi and Foreign Minister
Sonoda Sunao that it was in Japan's national sttécego along with Deng Xiaoping's
proposal to leave things for the next 20 or 30 y&€aOhira declared at the time on the
question of an agreement to shelve the issue @gepthat tana age” was not correct, rather
the other party (senpo) would not bring the isspgmochidasanaff’ Or, as Sonoda wrote
later, while it is true that China is claiming tkeslands as their territory, the islands are
currently in Japan's hands, and have not beconsetaial issue among Japan and China. If
Japan takes the trouble to bring up the subjetiistoccasion and wakes up a sleeping dog
(literally “disturb a bush only to let a snake ouyabu heby), it will be a total lossrioto mo
ko mo naj for Japarf?

One cannot but conclude from these accounts thét Hdes agreed to shelve the
territorial issue while in no way abandoning thdaims to the islands, otherwise there would
not have been a normalization of diplomatic reladion 1972 or a Treaty of Peace and
Friendship in 1978. It did not mean that the Chenascepted Japan's territorial claim since
China had stated its own claim these negotiations and has since 1971 neveidabead the
claim. It is also obvious that both sides knew tih&re was a territorial problem, otherwise
‘shelving™ would not have made sense. The direxdttre Treatise Division and later Director
General of the Treatise Bureau, Kuriyama Takakaha was involved in the negotiations in
1972 and in 1978, stated in an interview in 20H2 ke understood it both then and today that

%9 |shii, Akira (2006): “Chugoku to Nihon. ASEAN karo aida no kokkyo mondai”, in: Iwashita, Akihirod(®
(2006):Kokkyou. Dare ga kono sen wo hikiitaka- Nihon toa¥ia, Sapporo, Hokkaido Daigaku Shuppankan, p.
142; Yabukiop. cit, p. 3.

% Fravel, M. Taylor: "Explaining Stability in the Blaku/Diaoyu Islands Dispute”, in Curtis, Geraldikgbun,
Ryosei and Wang, Jisi (eds.) (201@etting the Triangle Straight: Managing China-Japdf Relations
Washington D.C., Brookings Institution Press.

®L yabuki,op. cit.,p. 5; Ishii,op. cit, p. 144.

62 Okada, Takashi (2012%enkaku shoto monddiokyo, Sososha p. 102.

% Sonoda, Sunao (1988ekai, Nihon, AiTokyo, Daisan Seikei Kenkyukai, p. 184.
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there was a ‘tacit understandinghinoku no ryokaibetween Japan and China to shelve the
territorial issué* Asai Motofumi, who was director of the TreatiseviBion in 1978-80 and
director of the China Division in 1983-85, also fioned that it was the understanding not
only in the Gaimusho but also among the politiegldership (Nagatacho) that there was a
territorial problem concerning the Senkaku Islaffdgliyamoto Yuiji also mentioned in 2012
that in his time as head of the China Divisionha 1990s, there was still on the one hand, a
clear position that the Senkaku Islands were Jaganerritory, but on the other, the
fundamental stance of maintaining the status geoj6 iji) and a tacit understanding that no
action needed to be tak&Another indirect indication of Japan tacitly acéegtthe existence

of a territorial problem and willing to suspend thsue to protect the overall relationship with
China has been the government’s restraint for soneeafter 1972 and 1978 in taking actions
which might have been interpreted by China as nmilg the territorial dispute. The
government never allowed prospection and productibril or gas reserves around the
islands, and showed restraint in allowing landimgoo making economic use of the islands.
As we will see in the next part, however, thisnast was not absolute and still left room for
measures which eroded the shelving agreement.

It is obvious from the historical context of the7P9and 1978 negotiations that both
sides had much greater interests at stake thaseh&aku Islands. Moreover, the shelving
agreement was very much in favour of Japan as ¢ty in de factocontrol over the
islands, and thus reinforcing Tokyo's ownershipinelan international law. Later, when
China’s political, economic and military weight ieased and it became doubtful whether the
US would really invoke the Security Treaty guarante protect the militarily-indefensible
islands against a Chinese military challenge, thelving agreement was useful for Japan
against any such contingenty.

3.3. The Erosion of the Shelving Agreement

While one can well understand the desire by thadege and Chinese leaders to deepen the
bilateral relationship through the two agreememntsl®72 and 1978, and to trust that all
remaining problems, including the territorial digpuwould then be easier to solve, with
hindsight, this faith looks more like wishful thinlg. It is indeed rather unusual to even
conclude a Peace and Friendship Treaty withouifyilag an open territorial issue, the very
heart of a country's security policy. Since the@9his dispute has not only been a sensitive
issue within Japan, but also within the much maretéd circle of the autocratic Chinese
leadership, with political groupings in both couegrinstrumentalizing it for their own narrow
purposes.

The main conceptual problem with the bilateral ustdeding has been that it was
based on the assumption that the conditions allpwis formulation in the 1970s could be
frozen for as long as it would take to find a sioltto the opposing territorial claims.
However, maintaining the conditions for the conddueliance on the bilateral understanding
would have demanded much greater efforts by baolsdio clarify what thetatus quas, and
what measures would be seen as violatingstatus quo Instead, as Ishii Akira put it, the

% Yabuki, Susumu: "Sasae gaimu jikan to Kuriyamaakalzu moto gaimu jikan no sekinin wo tou”, 6
November 2012, at

http://www.21ccs.jp/china_watching/DirectorsWataiity ABUKI/Directors_watching_72.html

%5 “Gaimusho ni mai jita no gimanAera 8 October 2012, p. 66.

% Roundtable with Nakanishi, Terumasa; Sato, Masslikio, Haruna and Miyage, Kunihikd®Bungei Shunju
(November 2012), p. 101.

" Magosaki, Ukeru: “Senkaku mondai. Nihon no gok&ikai(November 2012), p.90.
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leaders on both sides wasted time and allowedethiorial issue to become the symbol of
the nationalism in both countri€$As a result, various changes and pressures idatmestic
and international environment were allowed to gediguerode these conditions, with Japan's
government in the end publicly even denying thatéhwas a dispute which could have been
the object of shelving, and prompting the PRC i 2010 and 2012 crises to shower Japan
with political and economic sanctions, which weraptecedented for two countries
supposedly bound by a Peace and Friendship Treaty.

The shelving agreement had obviously no legal fobtg denying its existence was
politically unwise and morally wrong. Okabe Tatsuangues that for political convenience,
Japan agreed in 1978 to shelve the issue, buthisavas different from accepting it in a legal
sensé€’. The following official Japanese statements camtspreted in this light: in October
1990, Cabinet Secretary Sakamoto Misoji, after m@wiestated Japan's sovereignty claim,
still declared that the island issue between Japhma and Taiwans(c) should be solved by
a later generation, thus implying that there wéar@torial dispute which had been put adfde
But by the time China promulgated its law on terrdl waters in February 1992 (see below),
the Japanese government would unequivocally andichuldeny that there had been any
agreement to shelve the issue and even that tresewerritorial issue. When Prime Minister
Miyazawa Kiichi protested against the Chinese lawFebruary 1992, referring to a prior
understanding with Deng Xiaoping over the Senkakanids, the Ministry of Foreign Affairs
(MOFA) issued a correction denying such an undeditgy’’ In September 1996,
Administrative Vice-Minister Hayashi Sadayuki sdiicht Japan had not agreed with Deng’s
‘put on the shelf’ proposal, i.e. arguing that theras no territorial issué.In the following,
the author analyses the three main circumstanceshvatcount for the breakdown of the
bilateral understanding.

3.3.1. The Corrosive Role of International Law

The requirements of international law regimes,ipaldrly the UN Convention on the Law of
the Sea (UNCLOS) which was ratified by Japan arel BRRC in 1996, prompted both
countries to take domestic and/or international iathstrative and legal steps (for example,
passing legislation related to the administratibtheir maritime space, demarcating their sea
borders, and claiming borders for their EEZ) whithd a general purpose but did not
sufficiently take into account the need to prota bilateral understanding of putting the
territorial dispute aside. Moreover, internatiomagjimes have ‘vested otherwise worthless
islands with immense economic valdé They encourage the assertion of sovereignty and
penalize states for appearing to acquiesce inah state's claim to a disputed territory. Paul
O Shea applied the term “sovereignty game’ to dipfomatic-legal tit-for-tat, based on
Alexander Wendt's conception of sovereignty asaaflp constructed institutiof Finally

the vagueness of international law allows stateh&sry pick those norms which fit best their

®8 |shii, op. cit.,p. 158.

%9 Okabe, Tatsumi (2006Nitchu kankei no kako to shordiokyo, Iwanami Gendai Bunko, p. 91.

9 China Aktuell(October 1990), p. 781, quotiyodo,23 October 1990.

" Hagstrém, Linus (2003Enigmatic power? Relational power analysis andestedft in Japan’s China poligy
Stockholm, Stockholm Studies in Politics 93, Depent of Politics, Stockholm University, pp. 150515

"2 |shii, op. cit, p. 158.

3 Ramos-Mrosovsky, Carlos: "International Law's Uphe Role in the Senkaku

Islands",University of Pennsylvania Journal of Internatiothaw (2009), p. 906, at
http://www.law.upenn.edu/journals/jil/articles/vohe29/issue4/RamosMrosovsky29U.Pa.J.Int per ceht AT3
per cent 282008 per cent 29.pdf

4 O'Shea, Paul: “Sovereignty and the Senkaku/DiaDigpute”, Stockholm School of Economicé/orking
Paper, no. 240 (September 2012) p. 6, at http://www $d1&1JS/Research/Documents/240.pdf
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interests and clain'S. It is probably with this situation in mind thatrfoer Chinese
ambassador to Japan and the UN, Chen Jian, exglain¢éhe beginning of a talk on 30
October 2012 that international law is a root canfsthe current territorial disputéS.This
author has too much respect for international laetably UNCLOS, to agree with this strong
statement, but is aware of the weaknesses of negyay stipulations.

With regard to the Senkaku dispute, internatioaal tegimes have thus brought with it
the following complications:

- Both countries must always consider that whatésetecided in relation to the disputed
Senkaku Islands might have implications for thentous other territorial disputes (Japan's
territorial disputes with Korea and Russia; ChinBEZ dispute with Korea or territorial
disputes with the other littoral claimants in treug China Sea )

- Any action taken by the Japanese government regjard to the Senkaku Islands can be
interpreted as the official expression of the gaweent in control of the islands, and China
will therefore feel obliged to protest in orderdefend its claim

- Both countries had to comply with UNCLOS in order benefit from this regime and
officially draw sea borders which start with basee$ on which are dependent the extent of
the Territorial Waters (12 nm from the base liref)the Contiguous Zone (24 nm from the
base line), of the EEZ (200 nm from the baselia@yd of the Extended Continental Shelf
(under certain conditions, up to 350 nm from theebline can be claimed). The issues arising
from this are whether Japan and China would appdydrawing of the sea borders to the
disputed territory, and, if so, whether the Senkédtands could be classified as ‘islands
which are entitled to an EEZ, or just ‘rocks™ whigbuld entitle them only to territorial
waters under UNCLOS Article 12.3, and how to draes EEZ border in the East China Sea’s
Senkaku area. These issues were bound to havepattion the bilateral understanding in
one way or the other, and would have required spacition in order to keep the territorial
dispute shelved.

When China passed its Territorial Law in 1992 pleeitly included the Diaoyu Islands
which, naturally, was immediately protested by dapanese government while still showing
a considerable amount of understanding and spaityfisaying that the law did not violate
Japan's sovereignty over the islahsAt that time, the Japanese government was still
preoccupied with preventing China’s isolation aftexr 1989 Tiananmen crackdown. China
also played down the impact of this law and evéerred to Deng Xiaoping's 1978 statement
of leaving the territorial issue for the futuféWhen Jiang Zemin visited Japan in April 1992,
he also reaffirmed the shelving according to Denm@mise in 1978, while still stating
China’s claim to the island$.However, the Chinese Ministry of Foreign Affaitseteafter

> Ramos-Mrosovskylbid.

"% Shisakiblog (31 October 2012), at http://shisaku.blogspotkio.u

" Okada, "Senkaku shoto mondaify.cit, p. 111.

8 Drifte, Reinhard: “Japanese — Chinese Territobdgputes in the East China Sea — between Military
Confrontation and Economic CooperatiohGE Asia Research Centre Working Paper. 24 (April 2008) p. 9,

at http://wwwz2.Ise.ac.uk/asiaResearchCentre/ ARSEWP24-Drifte.pdf
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Waijiaobuor CMOFA) originally had not wanted to include t8enkaku Island® Including
them did undermine the strength of the shelvingeagrent, and one can arguably date the
start of the process leading to the ultimate breakdof the shelving agreement to around this
time. When it ratified UNCLOS in 1996, China refmirto the 1992 Law and promulgated the
precise location of its base lines, but left ouhecoof them, including those for the Senkaku
Islands® In 1998, the National People's Congress promutigiiite PRC Exclusive Economic
Zone and Continental Shelf Act, which did not mentiany specific geographical areas.
Clearly, the Chinese leadership was trying to vaafine line between its territorial and EEZ
claims (including the need to respond to domes@mahds, increasingly dominated by
nationalist tendencies), the requirements of thermrational law regime, and the maintenance
of good relations with Japan.

Japan ratified UNCLOS in June 1996, and establishede following month the Law
on the Territorial Sea and the Contiguous Zonewali as the Law on the EEZ and
Continental Shelf, which were supplemented by dinde for implementation. The latter also
established an EEZ around the Senkaku IslandsnJdiganot include the Senkaku Islands
into its straight baseline claifi.Two separate bills creating the Basic Law of tlee& and
the Law on Establishing Safety Areas for MaritimieuStures were passed by the Diet in
April 2007, and came into effect on 16 July 260 The latter two laws were passed mainly
having in mind any future exploitation of naturakources in the contested EEZs. Naturally
China does not recognize the validity of these l&avghe Senkaku Islands, or for the EEZ
border between the two countries. The territorigdpdte is also a major obstacle for
agreement on the EEZ border in the southern ar¢laeoEast China Sea, which is not made
easier by the fact that an agreement on the titteeé Senkaku would have a major impact on
the size of the EEZ area of the successful claimant

3.3.2. Fishing and other Economic Interests

Fishing is a major interest for all littoral statesSthe East China Sea. Although Japan and
China have concluded consecutive fishery agreemiemtshe East China Sea, the 1997
agreement (effective from June 2000) excludes fribra application of the fisheries
agreement the territorial waters adjacent to thek&eu Islands. Instead, the extant 1975
Fishery Agreement, which deemed the areas arown8ehkakus as part of the high seas, was
allowed to prevaif® In 2012, a letter related to the 1997 Agreemenuafishing in the EEZ
was revealed in which Foreign Minister Obuchi h&atexl to the Chinese ambassador in
Tokyo, Xu Duxin, that Japan’s laws and regulatiomsuld not apply to the "waters in
guestion” {ogai no suiik). It is understood that the “waters in questioiude the Senkaku
Islands, although their name is not mentioned aedJapanese government today deni&s it.
Sato Masaru, a former analyst of the Japanese dgroidinistry, explained that this letter

8 Takahara, Akio (2011): “The Senkaku Trawler CadiisIncident” (to be published in: Mochizuki, MiKed.):
The Okinawa question: regional security, the USakaplliance, and FutenmaVashington, D.C.: Sigur Center
for Asian Studies), p.3.

& |bid.

8 Dzurek, Daniel: “The Senkaku/Diaoyu Islands DiggutDurham University,International Boundaries
Research Unjtl8 October 1996, at http://www-ibru.dur.ac.uk/reses/docs/senkaku.html

8 For their texts see
http://www.ron.gr.jp/law/law/kaiyou_k.htrand_http://law.e-gov.go.jp/announce/H19HO034.html

8 Gupta, Sourabh: “China-Japan trawler incidentad&punwise — and borderline illegal — detentionthus
Chinese skipper'fast Asia Forunf30 September 2010), at
http://www.eastasiaforum.org/2010/09/30/china-jaframler-incident-japans-unwise-and-borderlinegfé
detention-of-the-chinese-skipper/

8 Aera,op. cit.,p. 66.
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referred to the EEZ around the Senkaku Islands appdied only to Chinese fisherm&h.
However, the Japanese government seems not to vearallow foreign fishermen
uncontrolled access to the territorial waters adodine Senkaku Islands, and has been
patrolling the area, which has resulted in the &ipn of Chinese fishermen and subsequent
protests by Taiwan and the PRC. The Japanese tomave apparently increased in the
decade since 2000, while Chinese fishing activitiewe also vastly increas&d.More
research is needed on these developments to judiggher here there is yet another
“unofficial understanding” between Tokyo and Bejjmhich has been undermined.

Finally, in this context, one has to mention th&ues of private and state ownership of
the Senkaku Islands which falls under the headafgsternational law, as well as the role of
non-state actordn 1896, Koga Tatsushiro obtained a free leaseDofers for the islands of
Uotsurijima, Kubajima, Minami Kojima and Kita Kojian After the death of Koga Tatsushiro
in 1918, his son, Koga Zenji, took over the bussnes the islands. In 1926, after the end of
the free lease, the Japanese government convetted rental basi® In 1932, the Japanese
government changed the status of these four islonsstate-owned to privately-owned land
by selling them to the Koga family. After 1945, Kajima and Taishojima (the latter was
always state-owned) were leased to the US as franges. In 1972, Koga Zeniji sold Kita
Kojima and Minami Kojima, followed by Uotsurshima 1978, and Kubajima in 1988, to
Kurihara Kunioki, a real estate investor, and hmily. In 2002, Kitakojima, Minami Kojima
and Uotsurijima were leased to the state which aid25 million per year for them in refit.
The US military used Kubajima and Taishojima fro8@61 as firing ranges, and after the
reversion of Okinawa in 1971, continued to do sol 1979. It paid rent to the private owner
of Kubajima, but after 1971, the rental payment effscted by the Japanese governniént.

The relevant point here is that, since the shelahghe territorial issue in 1972 and
1978, the islands changed private owners, andt#te gented three of the islands from their
private owner and owned one. The leasing in 20@Rthe "nationalization” (no money was
involved) of the Uotsurijima beacon in 2005 caugehlinese protests, but the private
ownership changes did not cause any Chinese redtfitis is an important point, because it
was the sale of three islands to the Japaneseatstate which touched off the 2012 crisis.

3.3.3. The Impact of Oil and Gas Developments

The 1969 ECAFE Report had led to claims by the R&®@ the PRC over the Senkaku
Islands. The most promising area defined in th®refor hydrocarbon resources happened to
be around the Senkaku Islands. Since Japan abahdspent exploration plans with Taiwan
in 1972 with the diplomatic recognition of the PR, Japanese activities have taken place
because of concern about China’s reaction.

8 Nakanishi, Sato, Haruna and Miyage, cit, p. 101.

8 Tiberghien, Yves: “The Diaoyu/Senkaku Dispute: Bming the Chinese Perspectiv€€anada-Asia Agenda

Iss. 30 (October 2012), at

http://www.asiapacific.ca/sites/default/files/canaasia_agenda 30 v11.pdip. 5-6.

8 Suganuma, Unryu (2000Bovereign Rights and Territorial Space in Sino-Jegse Relations : Irredentism
and the Diaoyu/Senkaku Islanddonolulu, Association for Asian Studies and Umnsity of Hawali'i Press, p.

119.

8 Shaw,op. cit.,p. 31;Asahi Shimbui3 November 2012.

% “Nihon to taishaku keiyaku'Sankei Shimbyr21 September 1996, p. 1.

1 Yoshida, Reiji: “Senkaku Beacon set up by Rightisbw state propertyZJapan Times10 February 2005, at
http://www.japantimes.co.jp/text/nn20050210a3.ht@kada, "Senkaku shoto mondafy. cit, p. 38.
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In order to quell its growing demand for oil andsgand to diversify away from its high
dependence on Middle Eastern supplies, China dtantehe 1970s with prospecting and
extraction of energy resources in the East Chire’S€o overcome the territorial dispute in
the south of the East China Sea, and the diveggesition on how to draw the EEZ border in
the rest of the East China Sea, China proposeut geivelopment™ of hydrocarbon resources.
In October 1980, PRC Deputy Premier Yao Yilin eymoposed to a Japanese business
delegation that development of off-shore oil researaround the disputed islands be done
jointly by China, Japan and the G%Another bilateral proposal was made in 1984 byden
Xiaoping, who proposed solving the territorial pievhs of the Spratly Islands in the South
China Sea and the Senkaku Islands, by jointly dgned the disputed areas before discussing
the question of sovereignty. But in this case, al as later proposals until 1996, Japan first
demangfd a settlement of the maritime border oogmition of its title to the Senkaku
Islands:

China’s relentless progress and expansion of all ges development increasingly
caused friction between Japan and China, whichialpacted on the territorial dispute. Since
1996, Chinese research vessels have entered teeswadithe Senkaku Islands, including its
territorial waters” Japan exerted great restraint and until 2004, rditl allow Japanese
companies to survey the ECS even in the area whdhimed as its EEZ, let alone around
the Senkaku Islands. Moreover Tokyo's permissiansfoveying in 2004 by a Japanese
exploration company (never followed up becausehefgolitical risks involved) in response
to Chinese oil and gas development near JapanimmedaEEZ border was only for an area
further north, away from the disputed islands.

The Senkaku Islands dispute contributed to theurilof following up on the joint
understanding in June 2008ydgkai in Japaneseliangjie in Chinese) to engage in joint
development of an area in the north of the Eash&Ildea and to allow Japan to join the
Chunxiao gas field exploitation which had been ttgwed by China in a disputed EEZ aréa.
During the negotiation of the 2008 joint undersiagd the Chinese had demanded joint
development of energy resources in the area arthen8enkaku Islands in exchange for their
compromise on joint development in other areahefiast China Sea. Although the Chinese
government agreed to the understanding withouingesatisfaction on its demand, the failure
to achieve greater reciprocity from the Japanesethen Senkaku area then made it
domestically impossible for the Chinese governntengo any further with negotiating an
implementation of the understandifigin December 2008, two Chinese patrol vessels ®f th
China Marine Surveillance (CMSaijiandui in Chinese) which is under the State Ocean
Administration (SOA), entered for the first timeetherritorial waters around the Senkaku
Islands in an apparent move to strengthen its daithe island$®

2 For a detailed account see Drifte, Japanese-Ghieestorial disputes...'gp. cit, pp. 15-18.

% Funabashi, Yoichi: "China proposes 3-Nation OilvBlepment off Senkakus’Asahi Evening Newsl1
October 1980.

% Drifte, "Japanese-Chinese territorial disputesop cit, pp. 13-14.

% Ibid., p. 19. Sullivan, Kevin and Jordan, Mary: “TinydsHs sorely tax 3 Nationsfnternational Herald
Tribuneg 1 August 1996.

% Drifte, “From “Sea of Confrontation” to “Sea ofRe..." op. cit, p. 43.

" Zhang, Xinjun: “Why the 2008 Sino-Japanese Consews the East China Sea Has Stalled: Good Faith an
Reciprocity Considerations in Interim Measures Rampda Maritime Boundary Delimitation”,Ocean
Development & International Lawol. 42, no. 1 (2010), p. 61; Shimizu,YoshikaZian Seiken ga minogashita
Chugoku ‘goki no naka no morosaChuo Koron(November 2010), p. 65.

% Shimizu,op. cit, p. 65.
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3.3.4. Instrumentalization of the Senkaku Disputé°bliticians and Non-State Actors

The raising of the territorial issue by China (R@@d PRC) and the campaign of the Bao
Diao (Protect the Diaoyu) movement, notably in Taamand Hong Kong, since the ECAFE
report, led to a similar involvement of the Japaneslitical right and other nationalistic
groups which took up the issue as a symbol of natism. In 1973, several rightwing
politicians within the ruling Liberal Democratic g including Ishihara Shintaro who in
2012 became the trigger for the central governmseptirchase of some of the Senkaku
islands, established the so-called Seirankai. Is warticularly Ishihara who raised the
territorial issue and opposed its shelving by Pritirister Tanaka® Against the increase of
tensions between Japan and China since the middlieeo1990s, the supra-partisan Diet
Association for the Preservation of Territorialdgtity was established in 2004 which had 60
members by 2011. On 30 March 2004, the Security i@ittee of the Lower House passed a
resolution on preserving territorial integrity addmanded a stronger Japanese stance. It was
the first time the Diet passed a resolution reléwanthe Senkaku Islands in this véifi.
Edano Yukio, chief of the Constitution Research @uttee of the Democratic Party of Japan
(DPJ), then in opposition, proposed that Self-De¢eriForces (SDF) troops should be
stationed on the disputed Senkaku Islands to aiwmidrsions by other countrié& Since
SDF members are civil servanto(nuir), this demand sounds very familiar to the demands
by Abe Shinzo in December 2012 to stati@muinon the islands (without clarifying whether
he meant soldiers or other civil servants), altliobhg postponed a decision when taking over
the government in December 2012. This shows thertypistic exploitation of the territorial
dispute for electoral purposes.

Nationalist politicians and activists have alsorbédemanding to erect facilities on the
islands such as a weather station, a beacon, pohetir a harbor, in order to assert Japan's
sovereignty. The Nihon Seinensha (Japanese Youtler&on), a nationalist organization
affiliated with the major yakuza group Sumiyoshi:l@used several incidents by landing on
the islands, starting with erecting a light towerbe@acon first on Uotsurijima in September
1978 which was enlarged in 1988, and another onKitakojima Island in 1996°* Each
such landing caused protests in China and amongkiveese diaspora, and prompted the
PRC government to complain officially. It also lEddemands by the Seinensha that the light
towers be officially recognized by the governmend @ahe maintenance be taken on by the
Maritime Safety Agency (later called Coast GuaBl)t even the compromise of including
the light tower into official charts was an offitiact, reinforcing Japan's effective control
over the islands. The discussion about the officaldling of the light tower also raised the
nationalist fever in Taiwan, and its military evprepared (but then cancelled at the last
moment) a commando action at the end of 1990 torajethe facility’® In February 2005,
amidst rising tensions over China's energy devetopmin contested parts of the East China
Sea and Chinese protests against Prime Ministezuais Yasukuni Shrine visits, the
Japanese government finally ceded to the demantteajroup to take over the Uotsurijima

% Babb, James: “The Seirankai and the Fate of itmbas. The Rise and Fall of the New Right Politisia
Japan Forumvol. 24, no 1 (2012), p. 83.

10 przystup, James J.: “Not quite all about Sovetgigrbut close”, CSIS, p. 2, at
http://csis.org/files/media/csis/pubs/0402gjapaimalipdf

01«ppJ exec wants SDF on Senkakukipan Times2 May 2005.

192 Drifte, "Japanese — Chinese Territorial Disputethe East China Sea..dp. cit, p. 14.

193 Murakami, Takio: "Taiwan had secret plan to lafiteeroops on Senkakus to destroy lighthous&sahi
Shimbun5 December 2012, at http://ajw.asahi.com/artsia/china/AJ201212050086
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lighthouse structure and its maintenatfeUntil then, the Gaimusho had succeeded in
delaying this state takeover as “too prematuretder not to provoke Chin'd>

As can be seen, the Japanese government triedith tikese nationalist claims but it
could not fully circumvent them, thus keeping Chéauspicion alive. Moreover, whereas it
always tries to prevent the landing by any foreigran the islandst has not prevented until
fairly recently the landing by Japanese. In ordekdep foreigners out of the islands and their
territorial waters, the Japanese Coast Guard (@S)oeen patrolling the area which again is
an official act. It may have been the nationaligsgure from within the LDP as well as from
right wing circles which prompted Ohira Masayoshien he was Prime Minister to send in
1979 a general survey team of 50 persons (includimghara Hiroyuki) to the islands in
order to investigate the building of facilitiesdila helioport. Such demands had already been
made by the LDP on 24 March 1978 Although the final report of the survey spoke agai
building facilities and nothing followed from ithé Kurihara family considered Ohira to be
the most supportive prime minister of all for ttepdnese assertion of effective control over
the islands. Before that Ohira had also agreedunhidra Hiroyuki's proposal to set up on
Uotsurijima a monument to honour Koga Tatsushiractviwas done with the government’s
material and financial suppdft’

Even on the relatively much more cohesive sidénefG@hinese leadership, the territorial
issue has been divisive and has been instrumesdali3ust when the two sides were
negotiating the Peace and Friendship Treaty inlA®78, about 100 Chinese fishing vessels,
some armed, appeared around the Senkaku area avittets declaring China’s title to the
islands. While this was explained at the time ipafaas possibly a means to put pressure on
the Japanese during the treaty negotiations, ihse®w more likely that the Senkaku issue
was used by the followers of the Chairman of thétdy Commission, Hua Guofeng, as a
means of attacking the re-emerging Deng Xiaopirge PRC central leadership explained at
the ti£r018e that this was "accidental” and Deng Xiagppromised it would never happen
again.

3.3.5. The General Deterioration of Japanese-CaiRetations since the 1990s

In addition to these developments which changeddmelitions for maintaining the shelving
of the territorial dispute, Japanese-Chinese mlathad generally been deteriorating since the
middle of the 1990s. Japan became suspicious ohaChi non-transparent military
modernization, particularly of the navy which haseb expanding its operations, including
the East China S€&° Other negative developments were the progressisfeSe oil and gas
exploration in the East China Sea despite disageatwver the common EEZ border, visits
by Japanese political leaders to the Yasukuni Wain8, and other issues related to Japan's
past aggression against China.

A nadir in the bilateral relationship was reachediy the rule of Prime Minister
Koizumi Junichiro (2001-2006) because of his anmigts to the Yasukuni Shrine. But while

104 K qijo Hoan Report(2007), p. 16.

195 Nomura, Hataru: “Senkaku shoto Kaitei yude®thokun(May 2005), p. 64.

1% Okada, "Senkaku shoto mondaify.cit, p. 102.

7 Kurihara, Hiroyuki (2012)Senkaku shoto wo urimasTokyo, Kosaido, pp. 78-82.

198 Takahara, Akio: “Gendai Chugokushi no saikentoaHBuofeng to Deng Xiaoping, soshite 1978 nen no
gakkisei ni tsuite”,Toa, no. 495 (September 2008), p. 36; Li, Enmin (2008)chu heiwa yuko joyaku. Kosho
no seijikatej Tokyo, Ochanomizu Shobo, p. 71.

199 Drifte, Reinhard (2003)Japan’s Security Relationship with China since 198%om balancing to
bandwagoning?Oxford/London, Nissan Institute/Routledge Japari&sidies.
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the political relationship got colder, the economaationship expanded and prospered ("Cold
Politics, Hot Economics’). This also had — maybe dirst glance counter-intuitively — a
deleterious effect on the motivation to work hardermaintaining the conditions for putting
aside the territorial conflict since this dichotomggve the false impression that politics and
economics could be kept separate forever while tdrgtorial issue was pending. The
worsening of the territorial conflict from 2010, daparticularly from 2012, with China’s
harsh political and economic retribution, would s out.

Part of the rationale for the Chinese navy's inseegoresence in the East China Sea is
China’'s oil and gas developments, as well as teh Wi keep the navy's access to the Pacific
Ocean less vulnerable to Japanese/US observatiorieoception in a crisis. This could not
but affect the territorial dispute. In May 1999, CRinese warships conducted a manoeuvre in
waters north of the Senkaku islands. The exercaethe first of its kind to be carried out by
China in that region'® Other Chinese naval movements in the East ChimaiBzeased,
including reports about intelligence-gathering shipn the last few years, the political
influence of the PLA, and particularly of the PLAaW (PLAN), has considerably
increased The Japanese reacted by increasing their militdeployment and a
strengthening of Japanese-American military codpmra However, the Senkaku area is
controlled by the CG which is a law enforcementrage and the Japanese navy keeps away
from policing. This incidentally reinforces Japartlaim, as policing is done only within
national territory or EEZ areas.

Until the central government's purchase of thre¢hefislands in September 2012, it
was the activities of non-state actors from Jadamvan, Hong Kong and the PRC, be it
nationalist activists or fishermen, which caused gneatest direct confrontations because
Japan’s countermeasures were a demonstration ekéneise of sovereignty which the PRC
became increasingly less likely to tolerate. In@,9%%9 Hong Kong protester who tried to cover
the last meters from his boat to one of the islairds/ned. Another incident occurred in 2008
when a Japanese Coast Guard ship rammed a Taiwspasdishing boat which had entered
the territorial waters of the Senkaku Islands. @bion caused the boat to sik.

In March 2004, for the first time since 1996, sew€hinese activists landed on
Uotsurijima. For the first time, the Japanese molicade arrests, and the Chinese Foreign
Ministry protested and called it a serious violatmf Chinese sovereignty. The arrests were
made under the immigration management law whicludes a clause on expulsion of illegal
foreign trespassefs® In light of the 2010 incident, it is important tote that despite
guidelines which were to give the law enforcemegéreies the authority to deal with
trespassers "according to the law’, it was repdttatithe central government intervened at
the last minute, did not press for an indictmend amdered the release of the arrested
Chinese. The government did not want any furthengdacations in order not to endanger the
planned China visit by Foreign Minister Kawaguchoriko, and was satisfied to have
demonstrated effective control over the Senkakant$ by arresting and expulsing the
Chinesée** A Japanese journal reported that there was a dapgimomise to China after this
incident that in future an intruder would not be pio detention but only arrested as long as
it was not a serious case, and that in turn Chioaldvprevent the departure of vessels with

10 prifte, “Japanese — Chinese Territorial Disputes in the¢ Eaia Sea..."op. cit.,p. 22.

1 prifte, "Japan’s Security Relationship with Chitaop. cit.,pp. 64-67.

12 prifte, "Japanese — Chinese Territorial Disputethe East China Sea..dp. cit, p. 31.

13 The information about the application of the imratipn law is from Professor Takahara Akio, EmaMay
2013.

114 Asahi Evening New®7 and 29 March 2004.
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protesters from its harbours. Such an understanaasgnot surprisingly been denied by the
Japanese as well as by the Chinese governttent.

The China Marine Surveillance started irregularrglaactivities near the Senkaku
Islands in December 2008 when two CMS vessels dtiyreover nine hours in the territorial
waters of the Senkaku Islands as mentioned abdve.Was interpreted in Japan as a major
escalatior’® Former ambassador to China, Miyamoto Yuji, calleid new development a
qualitative change in the Senkaku dispute whichtveeryond the previous cases of intrusion
by fishermen or protestet$’ This deployment was followed by others in thedwling year
against a background of China reinforcing its nraet control. Japan responded by building
up its own defence efforts in the south, includihg consideration of stationing some troops
on Yonaguni Island, one of the closest islandfi¢goSenkaku Islands.

4. 2010 and 2012/13 Incidents
4.1. The 2010 Fishing Trawler Incident

It is against this complex background that the €binfishing trawleMinjinyu 5179with a
crew of 15 entered the territorial waters of thek&du Islands on 7 September 2010 near
Kubajima. There were many other Chinese fishingl&es in the same area and several ships
of the Japanese Coast Guard were trying to chase #way. Pursued by three Japanese CG
vessels, theMinjinyu 5179twice collided with two of the CG vessels. There different
interpretations whether the Chinese captain ZhaxioQg intentionally rammed the CG
vessels, and there are some strange inconsistehaédighted in the reports of the
incident'*® Some non-Japanese authors like Sheila Smith andsLHagstrém are non-
committal on the question of the collision, but tmdspanese authors blame the trawler and
this author is more inclined to believe that thexming was intentiondf:® The Chinese
unsurprisingly blames the CG vessgfsThe issue of intention is important insofar agives
some indication about the risk of recurrence andsafalation. The following circumstantial
evidence seems to indicate intentional rammingieyGhinese captain:

- There is ample video footage leaked by a CG efffighich is interpreted by specialists as
indicating intentional ramming by the Chinese capt&

- The captain seemed to have been drunk and isajgneonsidered a volatile persdf?

15 «Nitchu “Senkaku mitsuyaku® attaAera,25 October 2010; Okada, Takashi: “’Botan no kalgadi wa naze
okotta ka”,Sekai(December 2010), p. 129.

118 Shimizu,op. cit.,p. 65.

17 Miyamoto, Yuijji: “Nitchu shomosen wo kachinuku ehjBungei ShunjDecember 2012), p. 145.

118 Takahara, "The Senkaku Trawler Collision Incidehtop. cit., p. 7; Kaneko, Hidetoshi: “Truth behind
collision off Senkaku Islands awash in mysteryMainichi Shimbun 12 November 2010, at
http://mdn.mainichi.jp/perspectives/news/201011 HATPNOna003000c.html

119 Smith, Sheila A.: “Japan and The East China Sepudé”, Orbis, vol. 56, Iss. 3 (2012), p. 374; Hagstrém,
Linus: “Power Shift’ in East Asia? A Critical Reajasal of Narratives on the Diaoyu/Senkaku Islaimdsdent
in 2010”, Chinese Journal of International Politicgol. 5, no 3 (Autumn 2012), p. 272, fn. 29.

120 “Riben xunluochuan Diaoyudao zhuang wo yuchuarorgifang tichu yanzheng jiaosh¥inhuawang 8
September 2010, at http://news.xinhuanet.com/w20tiD-09/08/c_12529310.htm

12ZLwilliam D. O"Neil: "Senkaku Incident on YouTubeéNBR, Japan Forum(9 November 2010), at
http://nbrforums.nbr.org/foraui/message.aspx?LIDsf&FromName&pg=1253&MID=38174
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- Fishing in the East China Sea is very competiine Chinese fishermen are particularly
annoyed about the patrols and controls by Japaare$dorean law enforcement agencies in
the as yet un-demarcated EEZs among all three gesint

The Chinese fishermen have a reputation of oftemgbgolent, as many incidents in the
South China Sea and in the Yellow Sea seem to pfnky three months later, in December
2010, another Chinese fishing trawler captain rachen8outh Korean coast guard vessel in
the Yellow Sea and his boat sank as a result, tvéhChinese captain drowning.Chinese
crews are often armed with metal pipes and at@ekeihforcement agents which have led to
other fatal casualties in 2011 and 203%.

The 2010 trawler incident is further relevant inr @ontext in view of the Japanese
government's handling it (legal aspect; denial loé tshelving understanding), China's
countermeasures, and the aftermath of the govermsngurchase of three islands in
September 2012. After the collisions, the CG aegkshe crew and confiscated the trawler.
The following day, the Chinese government demaridedelease of the crew and the trawler,
which the Japanese government did on the 13 Septeimint keeping the captain in custody.
The Japanese ambassador to China, Niwa Uichiro,swasnoned six times by the Chinese
between 8 and19 September. Beijing's reaction &schhfter the Chinese captain's term of
detention was extended on 19 September to last 2@mo 29 September. On 20 September,
Chinese authorities detained four Japanese citifmnentering a restricted military area in
Hebei province. Even without the trawler incideimé¢ tdetention of the four Japanese would
have harmed the bilateral relationship, but, hapgeimn this context, it was, rightly or
wrongly, immediately linked by the Japanese to dlfeer Chinese sanctions and seems to
have been the final straw for the Japanese toselée Chinese captdifr.Even immediately
after the crew's arrest, the Chinese governmenthiaddy begun to cancel the second round
of the negotiations for the implementation of tmelerstanding on energy cooperation in the
East China Sea concluded on 18 June 2008. Othesalspand sanctions followed, including
the suspension of rare earth exports to Japan ahwlie country's high technology industry
is very dependent. Although, before the incidam, €hinese government had already moved
to reduce rare earth exports, which naturally &gah most as the biggest importer, Japanese
media reported that the Chinese customs authotdtedly suspended exports temporarily in
late Septembél?® The exact circumstances of this alleged embargastlt not yet clear as
discussed in detail by Alastair JohnstéhThe crisis ended when the deputy prosecutor in
Ishigaki announced on 24 September the releadeeafdptain, citing the "diplomatic impact’
of the case on the bilateral relationship. Somesiciened this ending as surrender by the

122 personal email to this author by Andrew Horvat,®tember 2010, giving an account of a NTV broadcas
on 23 December 2010.

123«China urged to rein in Fishermeryapan Times21 December 2010, at
http://www.japantimes.co.jp/text/nn20101221a5.html

124K orea must get tough on illegal fishingrhe Chosun 1lbpl8 November 2011, at

http://english.chosun.com/site/data/html_dir/201118/2011111801200.html “Coast Guard kill Chinese
Fisherman”The Choson Ilbpl7 October 2012, at

http://english.chosun.com/site/data/html_dir/200217/2012101701262.html

125 |Interview with a senior Japanese diplomat in Ch@aMay 2011; “Power Shift’ in East Asia? .op. cit, p.
281.

126 “No improvement in China's rare earths banJapan Times 13 October 2010, at
http://www.japantimes.co.jp/text/nn20101013f3.html

127 Johnston, Alastair lain: "How new and assertiv€lisna’s new assertivenessiternational Securityvol.
37, no. 4 (Spring 2013), pp. 23-26.
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Japanese and the result of a dubious politicalrference into the legal process. The
opposition had a field day attacking the governnsemiandling of the inciderit® The
Japanese Foreign Ministry spokesman declared ligagovernment had applied domestic
law, and again refuted the idea of there beingritdgal problem to be resolved® Others
argue that the incident had several benefits ferJépanese government because it obtained a
reconfirmation of the US security guarantee to udel the Senkaku Islands, it helped to
convince the public about the necessity of moredage defence efforts and it exposed China
as an assertive if not aggressive potwer.

China claimed that the incident showed that Japahdhanged its approach to handling
this type of incident and this could be interpressda confirmation that both sides had indeed
reached an informal understanding after the 20@idémt™>* However, this incident was
much more severe since the captain’'s two collisigitis CG ships were interpreted by the
Japanese government as intentional ramming. Thiaioawas charged with obstruction of
Performance of Public Duty as a result of the rangmOn the other hand, one cannot blame
China for allowing this boat to leave its Chineseldour because it was a fishing trawler and
not a protesters’ campaign vessel. What made rihidant so serious for the Chinese was
Japan’s very public assertion of its sovereigntgrdhe islands, by the way it handled the
Chinese captain and the explicit denial of the \shgl understanding of the 1970s. On 21
September, Foreign Minister Maehara stated thafag not the case that Japan had agreed
with China to shelve the territorial dispdfé.This declaration followed the second extension
of the captain's detention on 19 September whiompted the Chinese government to allow
widespread demonstrations in China and to placeeréess of sanctions against Japan
(cancellation of ministerial meetings; “self restions™ on visits to Japan by Chinese tourists;
postponement at very short notice of the visit 60@ Japanese youth, planned from 21
September, to the Shanghai World Exhibition, etapan’'s consumption is estimated to have
fallen by ¥31.8 billion due to a decline in the rhenof Chinese tourists®

It is difficult to judge whether these unpreceddntmuntermeasures were centrally
directed or not, and it is more likely that it wascombination of various power centres
competing and/or feeling the need to be seen austiagcordance with the increasingly anti-
Japan mood.

Japan’s domestic circumstances made a speedyosofuich as that in 2004 difficult.
The DPJ had come to power only in 2009 and lackesidn policy experience. There was no
effective communication between the two governmeatsleast at the beginning of the
incident, in contrast to earlier times. The Japareadership obviously misjudged how the
Chinese would interpret the Japanese handlingeointident, which was perceived by China
as a reversal of the Japan's previous (albeit gibgudiminishing restraint. Although the
DPJ had initially a more pro-China leadership wheame to power (notably Prime Minister

128 Shimizy op. cit, p. 62. Okada, "Botan kakechigae.op, cit, p. 130; “Japanese government tipped off
Chinese officials about fishing boat captain'sasé®, at
http://mdn.mainichi.jp/perspectives/news/201012G@&IEN0Na006000c.html

129°«Senkaku shoto shuhen ryokainai ni okeru Wagakunshisen to Chugoku gyosen to no sesshoku jian”,
GaimushoPosition Papel(25 September 2010, at
http://www.mofa.go.jp/mofaj/press/danwa/22/dga_Q8aSl.

1%0'see e.g. Hagstrom, “Power Shift’ in East Asid? op. cit, p. 296.

131 Smith, Sheila A.: “Japan and The East China Seaudé”,Orbis, vol. 56, Iss. 3 (2012), p. 377.

132 Hagstrom, “Power Shift’ in East Asiap. cit.,p. 285.

133 »Standoff over Senkakus could stall growth in bathtions", Japan Times 4 October 2012, at,
http://www.japantimes.co.jp/news/2012/10/04/busifstandoff-over-senkakus-could-stall-growth-in-Both
nations/#.UZT_bsrLujk
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Hatoyama Yukio and then Secretary General Ozawolgtihis had changed by 2010. The
minister in charge of the CG (which is under thenisliry of Land, Infrastructure, Transport
and Tourism) on the day of the incident, was Maa!&iji, who is a known defence hawk,
and who then became Minister of Foreign Affairainabinet reshuffle on 17 September. He
was therefore much more at liberty to take a haeditance against China while the DPJ
presidential election — won again by Kan Naoto ektplace on 14 September, followed by
the prime minister's departure to New York to altéime UN General Assembly on the 22
September. The foreign minister before the 17 3eipte was Okada Katsuya, who was also
more inclined to take a strong stance. Maeharaadlsas Okada had seen the CG's video of
the collision which could not but have left themtlwia very negative impression of the
Chinese captain's actioh¥. It certainly did not help when Maehara, in his npast as
foreign minister, qualified China's reaction in thet on 18 September as “very hysterical’,
and then declared on 21 September that there hat heen an understanding about shelving
the territorial disputdé® On 23 September, Secretary of State Hillary Ctirassured visiting
Foreign Minister Maehara that the Senkaku Islandseveovered by the bilateral Japan-US
Security Treaty, an intervention that was certaalgo not welcome to the Chinese. However,
there have been speculations that in exchangehfser sirong US reconfirmation of the
security guarantee, in order to get out of theestalte, the Japanese had to promise to release
the Chinese captain, which happened the following'tf

4.2. The Impact of the 2010 Incident

The 2010 incident had several consequences whicle maiecurrence very likely. First of all
the incident raised tensions to a degree lastdeeng the anti-Japan demonstrations in 2004
and 2005, which had been mainly concerned with Japattempt to gain a permanent UN
Security Council seat and the history issue. Theissions had made it impossible to have any
new negotiation round to conclude a treaty aboubpecation in the exploitation of
hydrocarbon resources in the East China Sea asdé¢duce another major source of bilateral
tensions which is moreover related to the Senkaguea. Against this background, but also in
line with its previous position, Japan refused an€se proposal made in October 2010 for
joint resource development in the Senkaku ate@he legal aftermath of the incident kept on
for some time, with Japan claiming compensatiomfitbe Chinese captain for the damage
caused to the two CG vessels, which was rejecte@haya and countered with demands for
compensation and an apology. The Japanese prosecapped the case against the captain
only in January 2011, but the CG still sent atoilthe captain in February 201,

While the incident helped the Japanese governneeget strong US support on the
applicability of the bilateral security treaty thet Senkaku Islands, and generally helped to
convince the Japanese public about the need fategrdapanese defence efforts (including a
strengthening of the US leverags-a-visJapan concerning the realignment of its forces on
Okinawa), it reduced Japan's independence regatiindegree of support for the US China

policy.

134 Takahara, "The Senkaku Trawler Collision Inciden. cit, p. 9.

135 Hagstrom, “Power Shift’ in East Asiap. cit.,p.276 and 285.

136 Kaneko, Hidetoshi: “U.S. Intervention in Japan4@hfishing boat row“Mainichi ShimbunOctober 2010, at
http://mdn.mainichi.jp/perspectives/news/201010@8)PN0Na001000c.html

137«China seeks, Japan nixes joint resource develapmear SenkakusMainichi Shimbun22 October 2010,
at http://mdn.mainichi.jp/mdnnews/news/20101022Rq0fp017000c.html

138 “China spurns demand to pay for Senkaku ship sioils", Japan Times 13 February 2011, at
http://www.japantimes.co.jp/text/nn20110213a4.html
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Secondly, the incident further undermined the cools which were the foundation for
the unofficial shelving of the Senkaku issue. livds not yet clear to everybody that there was
a territorial dispute over the Senkaku Islandsntli@s incident, with the unprecedented
Chinese sanctions against Japan, had lifted therdasnants of doubt. Maehara Seji, who
repeated on 25 occasions in Diet debates betwe&eptember and 16 November 2010, that
there existed no territorial dispute, made thisc@f position even less convincifidf The
incident prompted Beijing to publicly undermine dafs territorial claim even more by
announcing on 29 October 2010 permanent deploymwieriarge fisheries patrol vessels in
waters near the Senkaku Islands, which was reapeddoy the CG deploying patrol vessels
of over 1000 tons in the same atéaln a further tit-for-tat, on 17 December 2010, tiky
government of Ishigaki, the administrative authoritf the Senkaku Islands, passed an
ordinance to designate l1danuary the day to commemorate the Senkaku Islands
incorporation in 189%*

4.3. The Further Erosion of the Shelving Agreemenrafter October 2010

The next major confrontation over the Senkaku $am September 2012 occurred against
the background of more measures taken by both stdsspport their respective territorial
claim, and domestic circumstances in both countsibEh were even less conducive to re-
establish trust and good relations. The growingQ@¥#ia political and military rivalry in East
Asia, as exemplified by the Asia pivot which Chimerceives as directed against its rise did
certainly not help. Initially, the year 2011 saweaovery of relations from the 2010 incident.
The bilateral trade reached a new high with a veluh$345 billion. Japanese foreign direct
investment in China soared nearly 50 per cent ihl2® $6.3brt*?> Moreover, the Chinese
public was very impressed with the disciplined vilag Japanese people reacted towards the
triple disasters which hit the country on the 11réha2011, and there was an outpouring of
sympathy which also included the sending of a lersearch-and-rescue mission to the
affected Tohoku ared? Yet, this improved atmosphere was quickly spoildten the results
of the textbook review were published on 27 Mardtcl asserted Japan's territorial claim to
the Senkaku Islands (as well as to Takeshima/Do&tw) denied the Chinese figure of
300,000 victims in the Nanjing massatteé.

In the meantime, the Japanese government contittuédgrn the legal screws which
affected the Senkaku Islands by implementing doiméaivs in order to be congruent with
international law and strengthening maritime cdntiro February 2012, the Japanese cabinet
passed bills to enhance the Japan Coast Guardsniisrcement powers in territorial waters
which would, for example, authorize the CG to orideeign ships to leave Japan's Territorial
Waters without first boarding theff° Other administrative measures derived from théBas

139 Hagstrém, "Power Shift in East Asia. op. cit.,p. 285.
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http://www.japantimes.co.jp/text/nn20101218x1.html
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http://www.ft.com/cms/s/0/af98fc54-aef7-11el-a4@1MfeabdcO.html#axzz2Epzs1wfX

143 Matsubara, Mihoko and Yang, Yi: “Chinese social diée reshape Image of Japadapan Times?29
September 2012, at
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Law on Ocean Policy, which had been enacted in 20@7which provides the framework for
administrating remote islands. Since 2009, Japarghv&@n names to hitherto unnamed islands
to clarify its claims to an EEZ. For this purpose August 2011, the government placed 23
uninhabited islands under state control, but felets near the Senkaku Islands were exempt,
out of consideration for China. In March 2012, hoer the government abandoned this
caution and registered Kitakojima as national a$8dh November 2011, the government
had let it be known that it would shortly releaseeav list of names for islands which would
include islets of the Senkaku grotf.China protested and a meeting in Beijing planmed i
February 2012 between President Hu Jintao and wefintesentatives of seven bilateral
friendship groups from Japan was cancelled. Aniopipiece in thd?eople's DailyRMRB)

on 17 January 2012 said Japan's move ‘is a blataxe to damage China's core intere&ts’.
On 2 March 2012, Tokyo finally announced a list38fislands which included four islets in
the Senkaku Islands grotfy. The Chinese protested immediately on the sameaddyin a
tit-for-tat, the State Oceanic Administration reled on 3 March standard names and
descriptions of the Senkaku islands and its 70li@#d islets™ Another Chinese
countermove was the announcement on 16 March b8 @7 that they had started patrolling
near the Senkaku Islands. This was followed proynptl the same day by one CMS ship
entering the Territorial Waters of the Senkakundl and the same vessels with another
CMS ship cruising in the Contiguous Waters of tlarids->* In November 2010 an official
of the Ministry of Agriculture's Bureau of Fishesiavhich operates the Fisheries Law
Enforcement Command (FLEC) had already announcedthk organization would from now
on deploy fisheries patrol vessels of over 1008 tormaintain continuous patrdfs.

4 4. Lighting the Fuse: Ishihara Shintaro's Purchas Announcement

It was in this tense environment that Tokyo Govertshihara Shintaro announced on 16
April 2012 that the Tokyo Metropolitan GovernmemtMG) was negotiating the purchase of
three of the four privately-held Senkaku islandshmy end of the year, i.e. Uotsurijima, Kita
Kojima and Minami Kojima. The lease of the cenggallernment for these three islands was
due to expire in March 2013, and no incident wotdde happened if the government had
quietly renewed the lease. The central governmdntitéeed that it had not known about
Ishihara’s intention, but that there had been @b®tan various occasions between the
government and the private owrtét. This seems convincing since state ownership would

http://www.japantimes.co.jp/news/2012/02/29/newastajuard-enhancements-okd/#.URzL2PL-MSw

146« Japan declares Islands near Senkakus nationat’Adapan Times27 March 2012, at
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asset/#.URzMOvL-MSw

147 Eor the official lists of islands see http://mwarkei.go.jp/jp/singi/kaiyou/ritouhoushin/meisyountht

18 “Hy Meeting nixed amid Senkaku Spalapan Times12 February 2012, at
http://www.japantimes.co.jp/news/2012/02/12/newsteeting-nixed-amid-senkaku-spat/#.UROKA L-MSw
149423 remote isles put under state ownershyfmmiuri Shimbun8 March 2012, at
http://www.yomiuri.co.jp/dy/national/T120307006858n.

1%0“China opposes Japan's naming Diaoyu Islandiihua 3 March 2012, at
http://news.xinhuanet.com/english/china/2012-03/0822784453.htm “China releases Standard Names of
Diaoyu Islands” Xinhug 3 March 2012, at
http://news.xinhuanet.com/english/china/2012-03/0822784452.htm

13INHK, 16 March 2012, at http://www3.nhk.or.jp/daily/éish/20120316_20.htmlChinese ship enters
Japanese Waters near disputed Islantig;,16 March 2012, at
http://jen.jiji.com/jc/eng?g=eco&k=2012031600478

152 Minemura, Kenji: “China to establish permanent i@ Patrols” Asahi Shimbun20 December 2010.
133«Governor seen as goading administration intooaéti16 April 2012, at
http://www.japantimes.co.jp/news/2012/04/18/natlm@ernor-seen-as-goading-administration-into-
action/#.UZX8Mg7Ppak
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have provided better prevention of incidents, emere than just leasing. Taken aback by
Ishihara’s surprise move, the Chief Cabinet Sexgrétajimura Osamu declared the following
day that the central government might acquire gtends 'if required’, and Prime Minister
Noda implied in a Diet speech on the 18 April tagiurchase by the central government was
one of the options. Both statements were widelpntepl in Chind>* Ishihara had chosen his
announcement for maximum effect on the occasionaotpeech at the conservative
Washington DC-based Heritage Foundation. He madeatr that this project was meant as a
criticism of the DPJ-led central government, whicl considered failing in its duty to
sufficiently protect Japan's sovereignty by saythgt the central government should be
buying the islands but that the Gaimusho was toaicabf offending China. The location of
his announcement was meant to get stronger supmont the US for Japan's territorial
claim® As we have seen above from Ishihara's activitietheé 1970s, this announcement
was in many ways the logical conclusion of his Idagting obsession with the Senkaku
Islands. It was the 2010 incident in particular ethihad encouraged him to renew his old plan
of buying the islands after his earlier failuredo so. His good connections with the owner
Kurihara Kunioki, who shared his nationalist tencles, helped Ishihara to become the
favoured purchasér®

The possibility of having the three islands undher ¢control of the nationalistic governor
of Tokyo who wanted to build facilities on the istis to strengthen Japan's sovereignty was
extremely unpalatable to the Noda government wheened complications with China. In a
meeting on 18 May, Noda and his top advisers dddid@rinciple to purchase the islarids.
Pressure on the government increased, to pre-eshgitara because he was astonishingly
successful in raising voluntary contributions frahe public to buy the three islands, thus
circumventing any legal difficulties in using ToKgotaxpayer money and also proving the
popularity of his move: By 1 June he had collect®00 donations totaling around ¥1.01
billion which increased to ¥1.46 billion by 6 Sapteer’®® On 27 July, the TMG ran an
advertisement in th&Vall Street Journabsking for US understanding and support for the
purchase plar® The TMG had to demand the central government’mjssion to conduct a
survey of the islands, which the government refusegrant on 27 August, forcing the TMG
to conduct a survey from a ship on 2 Septemfdn the end, it was the higher sum and the
shortest delay of concluding the deal which promig€arihara Kunioki, who was apparently
in some financial difficulties, to accept the cahtyovernment’'s offer of ¥2.05 billion ($26
million) and to sign the contract on 11 SeptemBéiis was quite an embarrassing turn for
Ishihara. In addition he did not succeed in ushedffer of his collected money to entice the

134 «“Tokyo gov't in talks with owners to buy Senkalslahds: Ishihara’Kyodo News15 April 2012, at
http://english.kyodonews.jp/news/2012/04/153304Lhtm
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1%54Tokyo negotiating purchase of Senkaku Island#4K, 17 April 2012, at
http://www3.nhk.or.jp/daily/english/20120417_23.htm
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Noda government to promise the building of anyliigcon the islands. Noda was presented
by his administration with several options, inchglihis favoured option of repairing the
existing light house on Uotsurijima, but in the emals convinced by Foreign Minister Gemba
to leave things as they were in order not to furthBame the Chines&*

The central government’s purchase of the threadslan 11 September immediately
led to a very harsh reaction by the Chinese whiek aven worse than in 2010. But before
looking at the Chinese countermeasures after th8eftember in detail, it is important to
investigate why the Chinese reaction was so stemugwhy the Japanese apparently did not
anticipate it, particularly in view of China’'s uegedented reaction in September 2010.

4.5. Chinese Warnings before the Nationalization ohl September

Prime Minister Noda admitted on 19 September, anght days into the comprehensive
Chinese sanctions and counter measures that hendedestimated their extefit.

The question arises, therefore, whether Japan coulshould have anticipated the
strong Chinese reactions, and what this incidergnsdor the future of the territorial dispute
and for the bilateral relationship in general. Aistpoint, one has to rely solely on media
reports and only some tentative conclusions arsiples

Looking at the Chinese reactions to the Ishiharmoancement on 16 April 2012 and
afterwards, one can detect at least two stagdwimtensity of Chinese warning signals. The
initial Chinese reactions to the Ishihara annouresgnon 16 April 2012 were rather
moderate, albeit firm, on the principle of China®@vereignty claim to the islands. On 18
April, the spokesperson of the Chinese Ministry~ofeign Affairs said that the islands were
part of China and that it can exercise its sovergight over them. He added that any
unilateral action by Japan on the islands was idwahd could not change the fact that they
were Chinesé®® In a named commentary of Xinhua on 18 April, aftemwas drawn to
Ishihara's known right wing and anti-Chinese statei®m but also pointed out that the
CMOFA "would not hesitate to take any necessarysomres to safeguard sovereignty over
the Diaoyu Islands®®* Vice-President Xi Jinping told visiting Kono Yohe known pro-
China hand, that Japan should not worsen the talatelationship and that core issues should
be resolved by the two countries in an appropriaégner:®® At the end of April, the State
Oceanic Administration announced a plan to deseis#nds and their surrounding waters as
strategically vital and to protect their environrtseand develop marine resour¢&sMore
specifically targeting the Senkaku Islands was, éxew, the entry on 3 May of two FLEC
vessels into the Senkaku Islands’ Contiguous Wdtarghe first time since Ishihara's
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http://www3.nhk.or.jp/daily/english/20120424 37.htm

186 “China to set up Protection of Island8IHK, 20 April 2012, at
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announcemerit’ Bilateral tensions also increased after a Japamige wing group
supported the holding of a meeting of the World hiygCongress in Tokyo from 14 to 18
May, which led to the cancellation by Beijing of/seal official visits'®® On 13 May, Premier
Wen Jiabao raised the Senkaku issue and the Uiglegting during talks in Beijing with
Prime Minister Yoshihiko Noda, cautioning that i€ important to respect China’s core
interests and matters of great concéfAWhile there might be some ambiguity whether the
Senkaku issue was meant here to be a ‘core interesinly "a matter of great concern’,
Wang Jiarui, head of the Communist Party's Intésnat Department, was quoted by Eda
Satsuki, a foreign policy adviser of the DPJ, thath the Senkaku and the Uighur issue were
described as core issues’ and Wen's statemensessed in a Chinese TV broadcddt.
The Xinjiang issue, as well as Taiwan and Tibetehelearly been referred to for some time
by the Chinese government as ‘core issues’, buBéim&kaku issue had been called a "core
issue” apparently for the first time only in anropn piece by thd&kenmin Ribaan January
20121 Only on the 23 March 2013 did the Chinese Fordiinistry Spokesperson clearly
state that China regards the Diaoyu Islands asoits interest although the written record
subsequently softened this statentént.

The above chronology gives certainly the impressiat there was a series of Chinese
reactions which expressed strong Chinese concdinany purchase (whether by the TMG or
the central government) of the Senkaku Islandghadt had not been enough, it was the
interview of theFinancial Timeswith Japan's ambassador in China, Niwa Uichirothat
beginning of June which showed strong concern atimuimplications of a purchase. He was
quoted as saying that ‘if Mr Ishihara’s plans arted upon, then it will result in an extremely
grave crisis in relations between Japan and Chikée. cannot allow decades of past effort to
be brought to nothing’. He warned that such assgiuld affect busines$® Niwa must have
been truly concerned about the severity of theasitn to make such a rather undiplomatic
public statement for which he was reprimanded breigo Minister Gemba and criticized by
some media outlets and politicians, ultimately Irgdo his recall later in the ye&f*

The Chinese warnings became sharper at the setagel when Prime Minister Noda
announced on 7 July that his government would sedbuy the islands because now the
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172 “Eoreign Ministry Spokesperson Hua Chunying's RagRress ConferenceNinistry of Foreign Affairs of
the PRC 26 April 2013, at_http://www.fmprc.gov.cn/eng/xw62510/2511/t1035948.shtmFor a critical
discussion of this issue see Campbell, Caitlin;ddeEthan; Hsu, Kimberley and Murray, Craig: “ChHs&Core
Interests and the East China Sed$-China Economic and Security Review CommissBiaff Research
Backgrounder10 May 2013, at

www.uscc.gov/sites/default/files/Research/ChinaseGnterests and the East China Sea.pdf

3 Dickie, Mure: “Tokyo warned over Plans to buy ftsla”, Financial Times 6 June 2012, at
www.ft.com/cms/s/0/af98fc54-aef7-11el1-a4e0-00144ded. html#axzz2EpzsIwiX

174 «japan's main Opposition Party calls on Gov't tcks Envoy”, Kyodo News 16 June 2012, at
http://english.kyodonews.jp/news/2012/06/162766LlhtiNo need to pander to China over Senkaku Islands”
Yomiuri Shimbunl3 June 2012, at www.yomiuri.co.jp/dy/editoridlZD612003987.htm
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purchase could no longer be put down to a mere lomeverick with strong anti-Chinese
inclinations. TheGlobal Timeseditorial of 9 July showed the frustration by so@einese:
‘Each time Japan takes one step, we should takeandehalf or even two steps forward,
making Japan aware of the grave consequences caysedaggression against Chirft&.A
Xinhua commentary on 7 July quotes the CMOFA's sppkrson referring probably for the
first time in this row to a ‘consensus’ against cluhthe Japanese government went by
wanting to buy the islands, meaning of course tieving consensus of 1972 and 1973.
On 9 July a Xinhua commentary titled "Japan playiith fire over Diaoyu Islands™ called
the purchase by the central government a “faromditon’, an expression repeated thereafter
many times.’”” On 11 July, the Japanese media reported the bptilyree FLEC vessels into
the territorial waters of Kubajima, the first tinsece the 16 March 2012, followed by one
vessel cruising the following day in the islandtiguous zoné’® Public opinion became
also increasingly inflamed and tli&obal Timesreported on 19 July that 90.8 per cent of
Chinese people surveyed approve using the milimmgnforce China's sovereignty over the
islets, \/l\/7|gh 52.1 per cent saying a military clashikely’ between China and Japan over the
islands:

Even the US gave Japan ‘strong advice not to ptbeéth the purchase because it
could “trigger a crisis” as was revealed in Ap@iL2 by Kurt Campbell who was at the time
Assistant Secretary for East Asian and Pacific igfd' Even though we warned Japan, Japan
decided to go in a different direction, and theyugjht they had gained the support of China,
or some did, which we were certain that they hal'@ampbell is quoted in an interview

with Kyodo*°

4.6. Failure of Communication

The above chronology and escalation of Chinesetiogacto the planned purchase of the
islands over the summer 2012 seem to give a ahelicdtion that a Japanese purchase of the
three islands was not considered just another emtidvithout major consequences. So why
did the Japanese government still go ahead witlpainehase? In the final analysis, the failure
to avoid the crisis escalating in September 2032itathe wide difference between the
interests of the two governments. Domestic circamsgs on both sides and the inherent zero
sum nature of territorial disputes prevented thadition from dialogue to preventive action,
let alone solution. Aggravating events over the m@m2012, which raised the tempers on
both sides, were the demands by the TMG to senoha\s team to the Senkaku Islands (the
Noda government after some initial conflicting repalid not allow a landing), the landing of
Hong Kong activists on Uotsurijima on 15 Augustm@d with the anniversary of Japan's
surrender), followed by the landing of Japaneskiats (including local parliamentarians) on
19 August, and an attack in Beijing on 27 Augusttioa car carrying Ambassador Niwa.

17 Richardson, Michael: “Time to dial down Senkaktstion”, Japan Times19 July 2012, at
http://www.japantimes.co.jp/opinion/2012/07/19/coemtary/time-to-dial-down-senkakus-
friction/#.UZYDPq7Ppak

176 «Commentary: Japan playing with fire over Diaoglahds”, Xinhua Newsat 09 July 2012, at
http://news.xinhuanet.com/english/indepth/2012-0/680131704237.htm

7 \bid.; “"Buying-Islands" farce to badly damage hard-w@iina-Japan relationsXinhua News13 July 2012,
at http://news.xinhuanet.com/english/china/2012t8/¢ 131713259.htm

18 «China patrol ships enter waters near Senkakigian Times]2 July 2012, at
www.japantimes.co.jp/text/nn20120712a6.html#.T_5BibM; “Another Chinese Patrol Ship spotted near
Senkaku Islands'Jiji Press 12 July 2013, at http://jen.jiji.com/jc/eng?g=8652012071200425

179 «Central government would have to build harboris Kfuys isles from metro authorityJapan Times21 July
2012, at www.japantimes.co.jp/text/nn20120721a3#tdAp005GibiM.

1804y S. warned Japan against purchase of SenkalampBell”, Kyodo News10 April 2013.
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Despite ongoing communication and dialogue throwghious channels, these adverse
circumstances did not help with proper communicabeer the summer 2012 between two
very different governance systems.

The Japanese central government had been caugit Bholshihara's sudden
announcement on 16 April, and became totally alexbrvith preventing the maverick
politician from going ahead with the purchase of thlands, fearing rightly that he would
seriously complicate the Japanese-Chinese rel&ijpnishihara wanted to embarrass the
Noda government which was constantly losing pesmgpoints in popularity, and to force
its hands to deal more assertively with the isladdswe have seen, for Ishihara it was not
just about purchasing the islands, but about kngldiaciliies on them. For the Noda
government, buying the islands by the state waretbie the lesser evil. The government
tried all along to convince the Chinese of Tokyg®od intentions, for example, when
Foreign Minister Gemba met with his Chinese coy@drYang Jiechi on 11 July, that the
purchase was only a "domestic commercial trangactiod not a diplomatic matter, and was
only meant to ensure that the islands would be fiaidtered peacefully and stabRf™. In
December 2012, when the full extent of China’'s eogdented reactions had become known,
the new Japanese ambassador Kitera still statedTtha change in ownership should not
have caused a problem in relations with China’jragithat Japan had given China sufficient
explanations ahead of the purch&eForeign Minister Gemba even tried to highlight in
November that the purchase was actually a retutheetatus quaante ‘The measure taken
by the government of Japan was just a transfeitlefunder Japanese domestic law and just
means that the ownership of the islands — heldhbygbvernment until 1932 — was returned
from a private citizen to the governmett.In short, for the Japanese, the purchase of the
islands was aimed at maintaining 8tatus quavhich China should consider to be also in its
own interest. That expressions like ‘peaceful adstration’, or ‘transfer of title under
domestic Japanese law™ could only be interpretetthédyChinese as acts of asserting Japanese
sovereignty was apparently simply ignored. Undesghcircumstances it was impossible to
convince the Chinese that transfer of ownershiprating to do with sovereignty. Instead,
the Chinese even suspected that the Noda governamhtishihara were conniving at
strengthening Japan's control over the isldfitis.

Any intended conciliatory overtone in the above larptions by Gemba and many
similar declarations before and later were furthegated by the insistence that there was no
territorial dispute, exactly the position the Cliaevanted to change. The frequent references
to “core interest’ by China were ignored by theadape government. For the Chinese leaders,
the “offer’ to choose between the Tokyo MetropoliGovernment or the Government of
Japan buying the islands was, as Vice Foreign K&inighang Zhijun later put it, like being
asked to choose between two doses of paison.

181 «3Senkaku talks with China end in stalematédmiuri Shimbunl13 July 2012, at
http://www.yomiuri.co.jp/dy/national/T120712005068n.

182 “New ambassador to China upbeat on improving fie3dpan Times 11 December 2012, at
http://www.japantimes.co.jp/news/2012/12/11/newshaanbassador-to-china-upbeat-on-improving-
ties/#.UZ064UrnSww

183 Genba, KoichiroNew York Times20 November 2012, at
http://www.nytimes.com/2012/11/21/opinion/koichigenba-japan-china-relations-at-a-
crossroads.html?ref=japan

184 Miyamoto,op. cit, p. 146.

185 “China Voice: Japan should face up to past, ptesenngdoing”, Xinhua News29 October 2012, at
http://news.xinhuanet.com/english/indepth/2012-8(/2131938015.htm
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It was also unfortunate that the Japanese governaflewed the expressidkokuyuka
(nationalization) to prevail, even among governm@eimbers, instead of the original term
agreed by the Japanese cabisteitoku(acquisition)®® Chinese media has taken over the
Japanese term of ‘nationalization’ which certaifuyther confused Chinese public opinion.
Since it does not know the historical background ad@&pan's effective control of the islands,
‘nationalization” tended to be understood as acahdihange in thatatus quoor even as
invasion*®” A well known Japanese observer in China, Kato ¥@stu even argued therefore
that the 1972 and 1978 understanding about shehangprevented the Chinese people from
learning about the issué&®

Both sides made it impossible with their extremd dimametrically opposed positions to
find a compromise. The Noda government was too waa#t also too preoccupied with other
issues like the passing of the law to introduceka bf the value added tax, coping with the
aftermath of the triple disaster of March 2011 amdply trying to stay in power) to find an
alternative to the now abandoned ‘shelving compgemand to admit that there was a
territorial problem. At the end of August, Noda wasced to promise Lower House elections
‘'sometime soon’ despite the grim outlook for higypa chances in the elections. Making a
compromise on the territorial issue would not haeked to gain popular support. While the
Chinese probably felt encouraged to escalate igsspire by its success in making the
Japanese government hand over the captain in Septe2010, it most likely had the effect
on the Noda government to stay inflexible in ortdeavoid being seen yet again as caving in
to Chinese pressure. But the Chinese were alsabietto compromise on their demand that
the Japanese should admit the existence of aowatiissue. The preparation for the™8
National Party Congress in November 2012, and tiseiag leadership change to be finalized
only in spring 2013, similarly did not allow the i@hse leaders whether in or outgoing, to
appear soft. Eight out of nine Politbureau memipeitsicly expressed their opposition to the
purchase either before or after the announcemetfteopurchase on 11 SeptembB8Public
opinion in China had grown increasingly hostile apan over the summer and was
particularly inflamed when the landing of the HoKgng activists was followed by the
landing of Japanese activists which were treatedhbyJapanese authorities more leniently
than the former, i.e. not arrested despite haviotated private land leased to the state. Riots
in several Chinese cities started theredfter.

Although both sides agreed to continue dialoguel several official meetings at
different levels took place, they could only endréstating known positions. China did not
make things easier by later cancelling such mestimgpriving both sides of possible
opportunities to find a breakthrough. The starCbinese sanctions across the whole gambit
of bilateral relations deprived the Japanese ofewmre domestic wriggle room for a
compromise.

It seems that the above circumstances did not allapan’s central decision-makers
concerned with the issue, in particular the Primaister and his immediate circle, to admit
to and/or understand until the purchase announcearedl September 2012, how strongly

18 Nakanishi, Sato, Haruna and Miyage, cit, p. 97.

187 Takahara Akio: “interview”Jiji Press 24 October 2012 (provided to the author by Psafe3 akahara).
8%cato, Yoshikazu: “Ecouter lautre plus que jamai€ourrier Internationa] 27 September 2012, at
http://www.courrierinternational.com/article/2019/@7/ecouter-l-autre-plus-que-jamais

189 Zhu, op. cit.,p. 103.

190 «Chinese stage anti-Japan rallies over Senkakugipan Times 20 August 2012, at
http://www.japantimes.co.jp/news/2012/08/20/natlfmidnese-stage-anti-japan-rallies-over-
senkakus/#.UTxp2zfxmig
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the Chinese felt about it. Ambassador Niwa's ratimeliplomatic statements in tikénancial
Times interview seem to indicate that he felt that thentral decision-makers did not
understand the strength of the feelings of the €enand how far they might go. Niwa
warned in his interview that even a possible presipase survey of the islands could be
diplomatically incendiary, since such a survey wW&ssussed already at the time to enable the
TMG to go ahead with the purchaSé.As late as the 3 September, themiuri Shimbun
reported that the Chinese government was reacahyglg as long as three conditions were
observed to maintain thetatus quobut the conditions contained no opposition tamasible
purchase and instead just mentioned abstention l&nding, surveying and building facilities
on the island$®? For now, one can only speculate whether the gowemt was misled by
such reports. However, in view of the growing dsffun of power in China’s policymaking, it
Is also conceivable that the CMOFA (or other Chenesmmunicators) was trying to send out
more conciliatory signals, but not having the sgrower as other policy-making institutions,
sent in this way a wrong message to Japan. AcapidirProfessor Takahara Akio, General
Zhu Chenghu said on 5 September that a purchatieelyentral government would be better
and Qu Xing, director of the China Institute ofdmtational Affairs is said to have expressed
a similar opinion>® The above Campbell interview seems to suggestXéaan was more
inclined to act upon Chinese statements which wiaser to what it wanted to understand.

4.7. The Chinese Reaction: Rhetoric Warfare

The final miscommunication or clash of irreconciaimterests occurred when Prime Minister
Noda met President Hu on the sidelines of the Rsieific Economic Cooperation (APEC)
summit in Vladivostok on 9 September but annountved days later the signing of the
purchase contract with the Kurihara family. Accoglito one account Hu did not want to
meet Noda in Vladivostok, but the Japanese emhbasBgijing told later some Chinese that
Hu had wanted to meet Nod#Whatever the circumstances were or the reasoritfeereHu

not sufficiently conveying his strong feelings cemtng the purchase, which had been known
and bilaterally discussed at least since the Jaganéicial announcement of its purchase
intention on 7 July, or for Noda not understandimg Chinese feeling for the possible reasons
discussed above, Hu apparently felt he had logt ¥eren Japan announced the purchase on
11 Septembel®® Moreover, the Japanese announcement could not t@ve at a more
awkward time because of the anniversary of the Mualdcident on the 18 September which,
like several other carefully cultivated anniversarregarding Japan's past misdeeds in China,
always arouse latent anti-Japanese feelings. Asudty the Japanese announcement caused an
avalanche of virulent rhetoric outbursts relatimy the past, political sanctions, further
measures to assert China’s territorial claim (f@meple, including the islands in the Chinese
TV weather forecast; an exhibition of ancient mapsprove Chinese control), economic
sanctions, and an escalation of patrols by Chiké£eC and MSA ships and aircraft around
the Senkaku Islands.

The mildest part of China’s rhetoric avalanche vabng the government's purchase a
“farce’, a rather undiplomatic expression alreasduby Xinhua in July 2012, but then taken
up at the highest level by Vice President Xi Jigpivhen meeting Secretary of Defence Leon

L Financial Times6 June 201p. cit

192y omiuri Shimbun3 September 2012, at http://www.yomiuri.co.jpfihtional/T120902003029.htm

193 |Interview with Professor Takahara Akio 10 Octopet2.

19 |Interview with a Chinese member of CASS, 26 Felyr2813.

19 “sles row puts chill on 40th anniversary of tiesJapan Times 30 September 2012, at
http://www.japantimes.co.jp/text/nn20120930al.html
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Panetta on 19 SeptemBét.But the main line from now on was that Japan &tk the
Senkaku Islands was a denial of the post-World Wigsults. In its statements and rebuttals
the Chinese showed their frustration at not hawegn able to fundamentally change the
status quoand they did not hesitate to use expressions wiviete rather undignified for
diplomats and political leaders. Japan on the dtlaed argued for peaceful resolution along
the lines of international law and dialogue whicblh@ably infuriated the Chinese even more.
On 10 September, the CMFA issued a statement wihaesalled Japan's position on the
disputed islands "an outright denial of the outcemkthe victory of the World Anti-Fascist
War and ... a grave challenge to the post-war intemal order™®’ In a heated exchange at
the UN General Assembly between China's UN ambasdadBaodong and Japan's Deputy
UN ambassador Kodama Kazuo, Li called the motivepiarchasing the three islands to
‘legalize its stealing and occupation of the Chenesritory’ and stated, ‘This action of Japan
constitutes a serious encroachment upon China'sraignty, and intends to continue and
legalize the result of Japan's colonial policyslan open denial of the outcomes of victory of
the world anti-fascist war, and a grave challergéhe post-war international order and the
purposes and principles of the Charter of the Wnit&tions'>®® In a further rebuttal of
Japan’s assertion of its claim, Li characterizedishand purchase as ‘nothing different from
money laundering'®® At the Asia Europe Meeting (ASEM) in Laos Foreilinister Yang
Jiechi repeated the reference to the "outcome eofattii-Fascist war™ while Prime Minister
Noda spoke of peaceful resolution of conflicts advmy to international la¥”® On 11
October, the CMFA spokesperson Hong Lei refutedeigor Minister Gemba historical
account justifying Japan's claim by calling it “gater logic?**

On the Chinese side, therefore, there are now tesely-linked history narratives: one
is about the islands having been part of Chinaesthe Ming and Qing dynasties, the other
connects the islands to what is the better knowtohy narrative, i.e. Japan having victimised
China since 1894 and as part of its imperialismeard the islands. These two narratives
continue to be cultivated by the Chinese leadership October 2012, the Chinese
announcement of the publication of 80 volumes an Flar East War Criminal Court was
clearly meant to link the latter narrative to Japaacquisition of the Senkaku Islarfds.
Former Foreign Minister Gemba explicitly tried irctOber 2012 to delink the territorial issue
from Japan's aggression against China, only tebménded by the Chinese ambassador to the
UK in an article in thd=inancial Timegas part of the ensuing worldwide press campaign b

both sides) that ‘the Diaoyu Dao issue is all atiostory’ 2%

1% Buying-Islands” farce to badly damage hard-worin@hlapan relationstp. cit; “China delays approval of
working visas. Firms made to wait as Beijing retEs amid Senkakus disputdgpan Times23 September
2012, at http://www.japantimes.co.jp/text/nn2012BE@P htm!

197 «Statement of the Ministry of Foreign Affairs dfe People's Republic of China”, 10 September 2@12,
http://www.fmprc.gov.cn/eng/topics/diaodao/t968 18

1% «China's U.N. ambassador rebuts remarks by Japamepsesentative on Diaoyu IslandXinhua News28
September 2012, at http://news.xinhuanet.com/emghéna/2012-09/28/c_123777391.htm

19“China says Japan 'stole’ isles, in verbal was.BL”, Mainichi, 28 September 2012, at
http://mainichi.jp/english/english/newsselect/ne2@4/20928p29g00m0Odm067000c.html

20 «japan, China engage in war of words at ASEM sufamlapan Times 07 November 2012, at
http://www.japantimes.co.jp/news/2012/11/07/natlifapan-china-engage-in-war-of-words-at-asem-
summit/#.UZYMX67Ppak

291 Foreign Ministry Spokesperson Hong Lei's RegulasP Conference, 11 October 2012, at
http://www.fmprc.gov.cn/eng/xwfw/s2510/2511/t9793ttml

292%China to publish books on Tokyo Trials”, Xinhua We 24 October 2012, at
http://news.xinhuanet.com/english/china/2012-1@2481927888.htm

23«Foreign Minister Koichiro Gemba interviewFinancial Times19 October 2012, at
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4 .8. Political Sanctions

Chinese political countermeasures ranged from Hrecallation of official and unofficial
visits to further legal acts to reinforce Chinalaira to the Senkaku Islands. Around 40 per
cent of ceremonial events in Japan to mark 201tBedd" anniversary of the normalization
of diplomatic relations with China were cancelledpmstponed, and even more events in
China?®* These cancellations were not always the resuttirect government intervention,
but sometimes more indirect official "discouragethelmelped by the Chinese preference of
not being seen to do something in contradictiorthi® (initially fomented and later self-
propelling) anti-Japan atmosphere, or by fear ofiggpants of running into demonstrations if
not assaults. The legal screws were further turwéd long-term implications: On 10
September, the Chinese government announced tbebags and baselines of the territorial
waters of the disputed islands and their affiliatddts, as well as the names and coordinates
of 17 base point®> On 16 September, reports appeared that China wimasiting proposals

for its extended continental shelf to the UN Coatital Shelf Commission which included the
Senkaku Islands, but in fact the actual submissizmurred only on 14 December 20820n

20 September, a government agency published a tltemap of the Diaoyu Island and its
affiliated island$®’ China’s Meteorological Administration started picimg weather
forecasts for the Senkaku area on the state-rurst@iion’*® On 16 September, the fishery
bureau announced the lifting of the fishery bathien East China Sea and stressed that China
planned to strengthen its sovereignty claim over3enkaku$®

There were rumours that 1000 fishing vessels wawolthe to the Senkaku area and
though this did not materialize, it helped to festhaise tensions?

Most attention in Japan was focused on the widesiireget protests in over 100 Chinese
cities, the destruction of Japanese shops, restayrears and production facilities and the
attacks on Japanese citizens in CHilaThe websites of at least 19 Japanese banks,

http://www.mofa.go.jp/mofaj/annai/honsho/gaisho/derpdfs/ft 1210 en.pdEiu Xiaoming: “China responds
to Japan’s ProvocatiorFjnancial Times1 November 2012, at
http://www.ft.com/cms/s/0/83440fd8-22¢c2-11e2-938d-MMfeabdc0.html#axzz2BI9FakMww

204440% of Japan-China 40th anniversary events cadcatross Japan?apan Times30 September 2012, at
www.japantimes.co.jp/text/nn20120930a5.html

205 «3apan to take "all possible measures" in respemsghinese patrol around Diaoyu Islands: repottihua
News 14 September 2012, at

http://news.xinhuanet.com/english/world/2012-09¢14/31850153.htmFor a critical discussion of these base
lines see Roach, J. Ashley: "China’s Straight BaseTlaim: Senkaku (Diaoyu) Islandshsights (13 February
2013), at http://www.asil.org/pdfs/insights/insitig0213.pdf

2% Asahi Shimbun28 September 2012; “Submission by the People silitiepof China concerning the Outer
Limits of the Continental Shelf beyond 200 Nautikhles in Part of the East China Sea”, p. 5, at
http://www.un.org/Depts/los/clcs _new/submissiongsfchn63_12/executive%20per%20cent%2020summary
EN.pdf

207 “Foreign Ministry Spokesperson Hong Lei's RegiPaess ConferenceMinistry of Foreign Affairs of the
PRC,21 September 2012, at http://www.fmprc.gov.cn/ewiis2510/2511/t973304.htm

298 “China to Provide Weather Forecasts for Islandair@éd by JapanBloomberg 12 September 2012, at
http://www.bloomberg.com/news/2012-09-12/china-tovyide-weather-forecasts-for-islands-claimed-by-
japan.html

29 «“Chinese Fishing Boats to head for Senkaku WaterSIHK, 14 September 2012, at
http://www3.nhk.or.jp/daily/english/20120914 06.htm

219 «Chinese armada reports conflict over fishing kbatosition”, Japan Times 02 September 2012, at
http://www.japantimes.co.jp/text/nn20120920b4.html

2l «China-Japan Dispute Takes Rising Toll on Top Asieconomies” Bloomberg News9 January 2013, at
http://www.bloomberg.com/news/2013-01-08/china-japiispute-takes-rising-toll-of-asia-s-top-
economies.html
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universities and other institutions came under opyigck®? At a demonstration in
Shanghai, about 7,000 protesters chanted slogacts &8 ‘Beat Japanese imperialism’,

‘Boycott Japanese products’ and ‘Destroy Japamremigve Okinawa”*®

Although only 63 per cent of polled Japanese esagstheir support for their
government's nationalization of the islands, dovamf 73 per cent in a previous poll on 15
and 16 September, 82 per cent of respondentddaimichi Shimbursurvey said the Japanese
government had not protested strongly enough tgirebver anti-Japan protest$. The
Chinese government denied any official involvemamd the spokesperson of the Waijiaobu
went only as far as saying that the protests amdodstrations were "completely caused by
the Japanese government's illegal "purchase" of Dieoyu Islands and are people's
spontaneous act$*® There were, however, reports that some of the detrations were
tolerated, if not abetted, by government agerfdie¥he demonstrations soon died down
because tolerating them much longer would havethrarrisk that they would turn into anti-
government demonstrations. Even the Chinese Acadginfyocial Sciences reported that
some demonstrators who were arrested did not emew kvhere the Senkaku Islands were
and that anger over the widening wealth gap wasntetheir acts!’ In contrast to these
Chinese demonstrations and acts of lawlessness, Was hardly any public demonstration in
Japan, which shows the relative detachment of #pankse from the dispute. On 22
September, "Nippon Gambare’, a right wing orgaitmnathaired by former Air Self Defence
Force chief Tamogami Toshio, staged a march thrquagts of Tokyo which this author
witnessed. A brief fire was started at a Chinesmakin Kobe and two smoke bombs were
thrown into the Chinese Consulate General in Fuladtk

4.9. Economic Sanctions

Protest measures of a longer duration and as yeedittable consequences for the bilateral
relationship have been China's economic sanctiadsaaboycott of Japanese goods by the
general public, although the authorities deniedimagany government intervention. A
commentary of Xinhua half admitted, however, gowsent intervention when it made the
unconvincing difference between ‘measures’ andci®es . Since Japan "purchased"
China's Diaoyu Islands in September, the Chineseergment has taken a series of
countermeasures in the economic, legal, diplonaatat military fields, which have helped it
to wrest the initiative to resolve the islands disp ...despite China not imposing any
economic sanctions, the Japanese economy has tmiy hit'>*° The Renmin Ribao

212« Japanese websites come under attack as Senkalibldg continues”Japan Times20 September 2012, at
www.japantimes.co.jp/text/nn20120920b7.html

213 “protests flare in China on contentious annivers@he pretext for invasion 81 years ago fuelsaslin 125
cities”, Japan Times]9 September 2012, at www.japantimes.co.jp/texda@R919al.html

21448204 rap lukewarm response to anti-Japan probesthina over Senkakus: Mainichi polMainichi, 01
October 2012, at

http://mainichi.jp/english/english/newsselect/nex@4/21001p2a00m0Ona015000c.html

215 “Foreign Ministry Spokesperson Hong Lei's RegiPaess ConferenceMinistry of Foreign Affairs of the
PRC,20 September 2012, at http://www.fmprc.gov.cn/ewiids2510/2511/t973304.htm

21 Tiberghienop. cit.,p. 3.

217«Japan protests No.1 topic on China wekHK, 18 December 2012, at
http://www3.nhk.or.jp/daily/english/20121218 29.htm

“18«Noda urges dignity”Japan Times21 September 2012, at
http://www.japantimes.co.jp/text/nn20120921a7.httklan throws smoke bombs into Chinese consulate
general in Fukuoka'Japan Times]8 September 2012, at
http://www.japantimes.co.jp/text/nn20120918a7.html

#94Good move on Diaoyu IslandsXinhua News26 October 2012, at
http://news.xinhuanet.com/english/indepth/2012-66y2131932004.htm
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compared "economic punishments™ with a ‘gun’ angh&chthat through its island purchase
Japan had already touched the ‘trigger'. In a rdibavy hint, the paper pointed out how
vulnerable Japan's economy was because of the &fifiquake and the dependence of key
economic sectors on ChiA®. Even more official was Vice Minister of Commerdant
Zengwei's warning that the island purchase woutditably have a negative impact on Sino-
Japanese economic and trade {fés.

After the 11 September, it soon became very obvilbasthe heavy hand of the Chinese
government was imposing sanctions and making difeJapanese business more difficult. On
21 September, it was reported that Chinese custamtborities were strengthening
inspections of imports from and exports to Japaut, this was denied by the Chinese
authorities’? In the same week, reports appeared about Japanegganies experiencing
delays in obtaining working visas for their Japanemployee$* Big Japanese companies
with investments in China were experiencing holgd-up gaining regulatory approvals for
Merger & Acquisitions?* In contrast to the interference in rare earth esptm Japan after
the trawler incident in 2010, however, no such embavas implemented, because this
particular economic weapon had lost its effectigsngince then (see beloft;.

The greatest damage to Japanese economic actidpast from the above mentioned
destruction of Japanese commercial and industiies,swas caused by a partial consumer
boycott, notably the fall of car sales in China &fdnese tourism to Japan. Overall, bilateral
trade decreased by 3.9 per cent in 2012 to $388rhithe first drop since the collapse of the
Lehman investment bank in 208%8.The worst hit sector is automobiles: Toyota satd,800
vehicles in China in 2012, the first annual drapcei 2002. Nissan experienced a 24 per cent
drop in December China sales, and Honda saw a rléepé December faff’ In November
2012, it was announced that, compared with theipuswear, Toyota's production in China
fell by 61.1 per cent, Nissan's production by 44 gent , Honda's by 54.2 per cent and
Mitsubishi Motors by 84.6 per cerft® This has a strong effect on the individual car emak
given that China accounts for 25 per cent of Nissaet profit, 21 per cent of Toyota's and 16

220 “people's Daily implies economic measures agaifegpan”, Xinhua News 17 September 2012, at
http://news.xinhuanet.com/english/indepth/2012-8871131855730.htirsee also Ye, Xiaoweop. cit.
22lwpyrchase” of Diaoyu Islands could cost Japaithua Newsat
http://news.xinhuanet.com/english/indepth/2012-8871131849093.htm

?22«3apan Boosts Info Gathering on Customs Procednrésina”, Jiji News 21 September 2012, at
http://jen.jiji.com/jc/eng?g=eco&k=201209210043Foreign Ministry Spokesperson Hong Lei's Regliaess
Conference”Ministry of Foreign Affairs of the PRQ1 October 2012, at
http://www.fmprc.gov.cn/eng/xwfw/s2510/2511/t9793#in.

22 «China delays approval of working visas. Firms mad wait as Beijing retaliates amid Senkakus dispu
Japan Times23 September 2012, at http://www.japantimes.c@yp/iin20120923a1.html

224« Japanese investment in China falls sharpijfiancial Times20 November 2012, at
http://www.ft.com/cms/s/0/31020a3e-330e-11e2-aaBB4dfeabdcO.html#axzz2CnaHIILD

25 Seaman, John: “Rare Earths and the East ChinaV@eg:hasn't China embargoed Shipments to Japan?”,
IFRI-CIGS Op-Ed Series(2012), at

http://www.canon-igs.org/en/column/pdf/121009 seanaped.pdf

2% «Trade with China falls first time in three years’Japan Times 11 January 2013, at
http://www.japantimes.co.jp/news/2013/01/11/busifieade-with-china-falls-first-time-in-three-
years/#.UZYpyg7PpakAccording to JETRO, the bilateral trade fell 835 billion: “Japan-China Trade Deficit
hits Record in 2012\HK, 19 February 2013, at http://www3.nhk.or.jp/daiyglish/20130219 30.html

227 “Toyota delays plan for China expansion”Japan Times, 09 January 2013, at
http://www.japantimes.co.jp/text/nb20130109n3.html

228 «japan car production in China down 49 per cent Qotober’, NHK, 29 November 2012, at
http://www3.nhk.or.jp/daily/english/20121129_33.htm
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per cent of Honda’¥® However, the figures seem to be recovering siheebieginning of
2013. The tourist industry has also been hardnhiiath countries. Chinese visitors to Japan
decreased by 44 per cent from September to DeceBlied from the year befofé’ The
number of Japanese tourists on group tours to Gdlimeged by more than 70 per cent year-
on-year in the last three months of 2012, anddbisnward trend is continuing in 20%%.

The effect of China’s economic retributions hightighe extent to which Japan has
become dependent on its economic exchanges withaGind cast doubt on the continued
viability of the earlier "Hot Economics and ColdliRes™ dichotomy. The answer to the
question which country is more dependent on therpthr more vulnerable to sanctions, is
dependent on the economic indicators and sectang baosen and is also a political question
because the answer can be politically manipulalagan's economic difficulties since the
1990s (and its dependence on economic interactidth ®hina to cope with these
difficulties!), and China pushing Japan to No. 3waorld GDP ranking has diminished the
Chinese perception of Japan as an economic powssehdt means that, for China, the
relationship with Japan became less important whdétical relations deteriorated at the
same time. The strong effect of the Chinese embangare earth exports to Japan in 2010
can be viewed in two diametrically opposed waysn€se observers may be inclined to put
emphasis on the strong effect it immediately hadlapanese public opinion and industrial
circles, contributing to a certain extent to theeggmment’'s surrender of the trawler captain.
Others may point out that the case demonstrateduthigéy of abusing a dominant supplier
position because even within a short time, theigated accumulation of high stocks of rare
earth by Japan's industry, followed after the emdry securing alternative resources, and
demand reduction through recycling and productngireeering not only provided enough
breathing space, but in the end reduced China &ahgiower. Still, Chinese experts are
convinced that Japan is now more dependent on Gharathe other way round. According
to some experts, China's imports accounted in 20128.7 per cent of Japan's exports
volume. The bilateral trade volume in 2011 took 2ipb per cent of Japanese gross trade
volume of that year, while it merely accounted %o per cent of China's annual gross trade
volume®*? There seem to be only few voices which expressamnover the negative impact
of China’s sanction on China’s economy itself, bigtat a time of worldwide economic
contractior’>®

The Chinese market is certainly too important f@amyJapanese companies to leave. A
survey in November 2012 to which more than 10,088adese companies in China replied
showed that for almost 30 per cent of them thetoeral dispute had affected their business,
but still more than half want to maintain their cgg@ns, and only 16 per cent said that they
wanted to either cut back or pull 6if.This is also borne out by the FDI figures: in 2011
Japanese FDI to China had increased by 55 per lmgnin 2012, by "only” 16.3 per cent to

229 “Factory shift to non-Chinese sites seen acceteyaCompanies reopen as anger eases in Chiagan
Times,21 September 2012, at http://www.japantimes.cexhb20120921al.html

230«Chinese visitors fall since Septembeiapan Times]7 January 2013, at
http://www.japantimes.co.jp/text/nn20130117b4.html

#3L«Tour travelers to China down by over 70 per ceN#IK, at
http://www3.nhk.or.jp/daily/english/20130124 11.htm

232 «China Focus: Diaoyu lIslands rift takes toll on i@hJapan economic, trade tieXjnhua News at
http://news.xinhuanet.com/english/indepth/2012-8872131872368.htm

23 Ding, Gang: “Spat costs Sino-Japanese business”, d&lobal Times 5 December 2012, at
http://www.globaltimes.cn/content/748399.shtml

234 Nakata, Hiroko: “Not all, but sundry find niche @hina”, Japan Times4 January 2013, at
http://www.japantimes.co.jp/news/2013/01/04/newsalbbut-sundry-find-niche-in-china/
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$7.4 billion?* Although Japanese car sales seem to be increagaig, Chinese car dealers,
worried about a repeat of the boycott, are deangasith long term implication$° Japanese
companies in certain sectors are likely to beconmeenmeluctant to make investments in
China, all the more as other Southeast Asian cmsn{notably, Myanmar is currently the
New Frontier for Japanese business!) have cheamut cost§®’ However, Chinese
consumers still prefer Japanese products for $adel; drinks and daily necessities, and those
Japanese companies were hardly affected by theotSye

A wide gap between both sides™ perception about theonomic dependence and
vulnerability to sanctions is dangerous for the agement of their bilateral relationship,
particularly when one side tries to leverage ifspgsedly stronger position to achieve victory
in a sensitive area like territorial integrity. VhiIChinese commentators and experts may be
inclined to overrate Japan's vulnerability, theipdnese counterparts have a tendency to look
at the issues too much in purely economic termglecéng the impact of Chinese emotions
and government propaganda, as well as the widdicpailinsufficient knowledge about the
overall impact of bad economic relations with Jaman China's own econonfy® The
Japanese perception has been lingering on unayttdtht China in the end needs Japan more
than the other way round, which, in view of Chinaige problems or its dependence on
Japanese high technology components for its manufag industry, is arguably the case.
This Japanese perception has fostered the convi@mis, for example, demonstrated by the
belief in the sustainability of "Hot Economics afabld Politics’, that, despite recurring
political crises in the relationship, China would, the end, compromise, as it had done
several times in the paSt Yet the problem with the perception of “needingali® is, that it
can be politically manipulated, particularly in aathoritarian system. This gap between
Japanese and Chinese observers and experts orssine of dependence can seriously
influence the willingness of both sides to comprsefit® It also challenges the liberal view
that close economic relations can prevent, or atlsoften, deep political differences like
territorial conflicts which, moreover, are linked tconomic interests like hydrocarbon
resources.

4.10. From Policing to Military Involvement

The most serious consequences for the bilateraioakhip — let alone for the solution of the
territorial dispute — may arise from the constaitusions of Chinese official vessels into the
Contiguous Zone (CZ) or even Territorial Waters (TW the Senkaku Islands since
September 2012 and the growing involvement of tineed forces of both sides. The aim of

2% “Direct investment in China off in '12Japan Times]7 January 2013, at
http://www.japantimes.co.jp/text/nb20130117a2.html

2% “China deserting Japanese brand carsThe Japan Times, 08 December 2012, at
http://www.japantimes.co.jp/news/2012/12/08/busiigtina-deserting-japanese-brand-cars/#.UZYusK7Ppak
237 «Factory shift to non-Chinese sites seen acceéteyaCompanies reopen as anger eases in Chiagan
Times, 21 September 2012, at http://www.japantimes.c@x/tb20120921al.htimNakata, Hiroko: “Firms
move some eggs out of China baské#pan Timesl9 December 2012, at
http://www.japantimes.co.jp/news/2012/12/19/referdfirms-move-some-eggs-out-of-china-
basket/#.UZYvIK7Ppak

238 Nakata, “Not all, but sundry..8p. cit.

239 For examples of overrating see Wu , Daijing, 9 September 2012, quoted Bhina Analysisno 40 2012,
p. 44, at chinaanalysis@centreasia.eu

240 Drifte, Reinhard: “The Future of the Japanese-€&in Relationship: The Case for a Grand Political
Bargain™,Asia-Pacific Reviewyol. 16, no. 2 (2009), p. 56.

241 “Factory shift to non-Chinese sites seen acceéleyaCompanies reopen as anger eases in Chiagan
Times,21 September 2012, at

http://www.japantimes.co.jp/text/nb20120921al.html
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the Chinese is obvious: to demonstrate that thankge can no longer claie factocontrol

of the islands and to force Tokyo to admit the &xise of a territorial dispute. Apparently, a
task force at the highest level, headed by Xi digpwas set up in September 2012 to achieve
this goal through escalating presstifeSo far law enforcement actions by Japan in the
Senkaku area had been limited to the deploymenheflapanese Coast Guard and police,
which is now, however, constantly challenged byGénese with patrols by CMS and FLEC
vessels asserting the same rights in the islandsa@ TW. The Chinese escalated its
pressure on Japan by first deploying FLEC vesselse CZ and TW of the disputed islands,
then ratcheting up their pressure with CMS vessksg the same, followed later in
December 2012 with air patrols by CMS, which ledhe deployment of the air force of both
sides in January 2013.

As we have seen, after the September 2010 incisreNpvember 2010 FLEC started to
regularly send its vessels to the Senkaku areahadritered from time to time the islands’
CZ and also, in August 2011, twice the TW. Appdserihe more serious intrusions which
are those into the TW were sometimes timed witltiipespikes of tensions, such as the TW
incursion on 16 March 2012 (the Japanese namisgrok islands), July 2012 (Noda's
announcement of purchase intention on 7 July) sradly on 19 September, when six vessels
entered the TW, starting a series of more freqardtregular incursions. In December 2012,
FLEC deployed its newest and biggest ship, the(®t80 FLEC vessefuzheng 206a
former ship of the Chinese naf}

The entries of the vessels of the CMS into thendda CZ and TW seem meant to send
an even higher degree of warning and denial of apeontrol over the islands. On 17
September, the number of FLEC and CMS vesselseilfCthand TW had reached the record
of 172* Since then the frequency of incursions into thea®d TW increased but decreased
after March 2013. On 30 October, Xinhua even requbtihat the CMS had “expelled a number
of Japanese vessels illegally sailing in watersiadothe Diaoyu Islands™ although it is not
clear what exactly this meant since the CG didauatfirm such an inciderit> By 17 May
2013, the CMS and FLEC vessels had entered the dtwthie 4%' time since the 11
September announceméfit.

A new level of depriving Japan of the ability taaich sole actual control over the
islands was reached on 13 December 2012 when d tumabprop aircraft of the CMS
(Harbin Y12 type) flew over Uotsurijim@’ Since then, regular CMS air patrols have been
conducted but the aircraft normally stay about k20from the islands. With this move, the
Chinese measures to undermine Japan's controltbgeislands were expanded to the air

242 Chubb, Andrew: “Radar Incident obscures Beijingpaciliatory turn toward JapanGhina Brief vol. 13, Iss.
4 (15 February 2013), at

http://www.jamestown.org/programs/chinabrief/sif@te ttnews[tt news]=40462&tx_tthews[backPid]=25&cH
ash=f0dc74bbb5b2591002ea8abc2f576f05

243 «China sending helicopter-carrying ships in Senlakdispute”, Asahi Shimbun 4 March 2013, at
http://ajw.asahi.com/article/asia/china/AJ201303BH)

244 «yessel carrying Taiwanese activists is spottegr ne Senkaku Islands/apan Times22 September 2012, at
http://www.japantimes.co.jp/text/nn20120922a6.html

#5«Japanese vessels expelled from Diaoyu Islandergiainhua News30 October 2012, at
http://news.xinhuanet.com/english/china/2012-1@3081939991.htm

24643 Chinese vessels enter Japanese waters neaaksijKyoda 17 May 2013, at
http://english.kyodonews.jp/news/2013/05/225401lht

247«Senkaku air intrusion prompts radar upgradeipan Timesl5 December 2012, at
http://www.japantimes.co.jp/news/2012/12/15/natltsenkaku-air-intrusion-prompts-radar-
upgrade/#.UZYxGa7Ppak
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space which, for organizational reasons, had imatelyi military implications because only
the Air Self Defense Force (ASDF) is responsible ifgercepting aircraft which intrude
illegally into Japan's air space. The incidentmd happen out of the blue because already in
January 2012, the SOA had announced a plan to yléhl Y12 in "2012%*® On 24
September, the SOA had also announced plans toydejpbnes by 2015 following the
successful test the previous d4y.

The low altitude flight of the Y12 on 13 Decembeasaparticularly upsetting for the
Japanese government because it was not picked theldSDF radar (the closest one being
on Miyakojima, about 200 km from the islands) mdtead by CG ships in the area. In this
case, eight ASDF fighters scrambled but could mytreore detect the Y12. Interception of
aircraft is by nature much more difficult and casria certain risk of accident, as happened in
2001 when a US intelligence aircraft collided wigh Chinese interceptor jet. Without
explaining the standard Japanese proceedings fal @efence,which solely relies on the
ASDF, the Chinese media interpreted the use otanfliaircraft by Japan as "aggressive™ and
the Global Timescautioned against any interception, warning thiewvise China may
respond by sending its air for€8.0n the Japanese side, even the centréAthi Shimbun
called the Y12 flight = a highly provocative actttcould lead to an armed conflict between
the two countries®>! At the beginning of January 2013, there were agpfr erroneous
reports that the ASDF may consider firing warnihgts (tracer bullets) at intruding Chinese
aircraft which prompted further bellicose commerits the Chinese pre$d® As a
consequence, the Chinese air force also becamé/@azcon 10 January, when the Chinese
Ministry of Defence announced that the People gtahion Army Air Force (PLAA) had sent
two fighter jets against two ASDF F-15 interceptbesause they were following a Chinese
military Y8 transport aircraft which was patrollitige airspace of Chinese oil platforms in the
East China Se&® The Japanese reported that more than ten Chiresaft including
military aircraft, had approached the Japanesedaience identification zorfé? Another
worrying development is the enhanced patrollinghef PLAA over the East China Sea which
caused the ASDF to increase scrambling against PlakAraft to 91 times within the
October-December 2012 period, whereas the totathi®rsame period of the previous year
was 140 time$>®

With these escalating deployments, the Chinese sattainly achieved its goal of
showing that the Japanese authorities are no landeil control of the disputed islands. In

248«China to boost surveillance flights over disputeast China Sea areagapan Times27 January 2012, at
http://www.japantimes.co.jp/news/2012/01/27/natliriana-to-boost-surveillance-flights-over-disputeast-
china-sea-areas/#.UZYxig7Ppak

249 Beijing plans drones to monitor isletsfapan Times25 September 2012, at
www.japantimes.co.jp/text/nn20120925a7.html

%0 Avic International, at

http://www.y-12.com.cn/y-12/home/index.do?cmd=goheafnel&language=US

%1 «China's provocations could lead to armed corflicAsahi Shimbun 15 December 2012, at
http://ajw.asahi.com/article/views/editorial/AJ20P4 50020

%2 «japan tracer bullets will bring war closer”Global Times 10 January 2013, at
http://www.globaltimes.cn/content/754886.shtml “EARMEEES IFACT %R i#F =X T4 7VS. FHDGEE,
Sankei26 January 2013, at

http://sankei.jp.msn.com/world/news/130126/chn1 B0AH10003-n1.htm

#53«China sends fighters to counter Japanese aitcdéifthua News11 January 2013, at
http://news.xinhuanet.com/english/china/2013-01¢1182096805.htm

#4«China accuses Japan as increasing tensiH¥, 11 January 2013, at
http://www3.nhk.or.jp/daily/english/20130111_40.htm

#5«ASDF scrambles 91 times against China in Oct.-Dext

Yomiuri Shimbun26 January 2013, at http://www.yomiuri.co.jp/cional/T130125003790.htm
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the case of CMS or FLEC vessel intrusions, thetima®f the Japanese CG is limited to
shadowing the Chinese vessels, to inform themtkiegt are violating Japan's CZ or TW, and
to ask them to leave which, however, they do at then discretion (the time span hovering
in the CZ or TW has become a further means of Geir@essure!), followed by diplomatic
protests. Otherwise, the CG has avoided any pHysicafrontation or contact. When
confronted by the CG, the Chinese vessels simpbfade (by radio or even electronic
displays) that they are patrolling Chinese waterd #hat the CG ships were operating
illegally in these waters. This ritual has so feeyented any violence. This is in contrast to an
exchange of water cannon salvos between the CGtltendaiwanese coast guard in the
territorial of the Senkaku Islands on 25 Septen2®dr2 and again on 24 January 2633.

The increase of patrols by Japan and China is mguperational strain for both sides
(also raising the risk of miscalculations or ovantons) but this has not reduced the
willingness of either government to scale down dhmost daily demonstration of "effective
control’. In October, it was reported that the C@&vralways has ten vessels against eight
from China®®’ The 11" regional headquarter responsible for the Senkada ia in Naha and
has nine patrol ships (but only seven vessels tdast 1,000 tons) but now needs additional
ships which are dispatched from other regional tgaard headquartefs®. In April 2012,
the CG had a total of 357 patrol vessels, but &ilyover 1,000 tons which are those most
needed for a far flung area like the Senkaku IS$4ffdOn 14 September 2012, Senior Vice
Minister of Fisheries lwamoto Tsukasa mentionechglto increase the number of fishery
patrol vessels to ensure fishermen's safety amehsifying territorial disputes with China
and South Kore&® On 26 October, the Ministry of Land, InfrastrueuiTransport and
Tourism, which heads the CG, announced plans twlsudgetary requests for more ships
forward?®* The Abe government plans to build more vesseladwance the calendar than
originally planned, retrofit vessels which were lie retired, and considers extending the
retirement age of the officef&

The Chinese have even fewer vessels which can pleydel as far as the Senkaku
Islands. In addition, leave of the sailors has kestricted, and their deployment length at sea
has increaset’® In March 2013 the Chinese side announced closgpezation between the
military and various maritime law enforcement agescas well as the merger of four
maritime law enforcement agencies under the Staea@® Administration (administered by

%6450 Taiwanese boats intrude near Senkakus. Coastigutters deploy water cannondipan Times26
September 2013, atww.japantimes.co.jp/text/nn20120926al.ht@bast guards’ water duel ends Taiwanese
isle trip, AFP-J1JI, Kyodq 25 January 2013, at
http://www.japantimes.co.jp/news/2013/01/25/natlfmast-quards-water-duel-ends-taiwanese-isle-
trip/#.UQKdRVJSENOD

%7 Interview with a senior official of the Japanesmistry of Defense, 12 October 2012.

#84JCG stretched thin over Senkaku¥miuri Shimbup4 October 2012, at
Www.yomiuri.co.jp/dy/national/T121003003773.htm

29 “Coast guard needs more ships, sailors amid mteaisle-row: commandantlapan Times14 December
2012, at
http://www.japantimes.co.jp/news/2012/12/14/newasteguard-needs-more-ships-sailors-amid-protraisted-
row-commandant/#.UZY40K7Ppak

#0«3apan to increase fishery patrol vesslé#iK, 13 September 2012, at
wwwa3.nhk.or.jp/daily/english/20120913 27.html

#61«Japan Coast Guard closes in on more ships, chspheodo News26 October 2012, at
http://english.kyodonews.jp/news/2012/10/190181Lhtm

%62 «Japan Coast Guard to bolster patrols around Senkslands”, Asahi Shimbunll January 2013, at
http://ajw.asahi.com/article/behind_news/politic3281301110049

%3 «Chinese surveillance fleet busy due to island pdis”, Xinhua News 08 January 2013, at
http://news.xinhuanet.com/english/china/2013-0120832088487.htm
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the Ministry of Land and Resources), i.e. the Chitarine Surveillance, the coast guard
forces of the Public Security Ministry, the fishe=ilaw enforcement command of the
Agriculture Ministry and the maritime anti-smuggjipolice of the General Administration of
Customs® This will likely enhance the Chinese control of &urrounding seas or at least
provide better coordination.

There has also been a gradual involvement of the vy (PLAN) and the Maritime
Self Defence Force (MSDF). The Japanese MOD anmaolon the 16 October that, for the
first time, PLAN ships were observed navigatinghe 22-km-wide CZ between Yonaguni
and Iriomote islands, although the ministry lefeoghe possibility that they did so in order to
avoid a typhoon. Nevertheless the Gaimusho sougpiaeations from the Chinese about
these ship movement®. In December 201fur PLAN ships sailed through the CW of the
[romoto-Yonaguni islands on the way back from drith the Pacific, after having gone into
the Pacific through the more normal route of thraisbetween the Okinawa main island and
Miyakojima?®® Again, there was nothing illegal about it, butdtsed attention at a time of
tensions. However, there are signs of greater gatipa of the PLAN with CMS and FLEC
vessels as was shown in the standoff between Gmdahe Philippines around the disputed
Scarborough Shoal in the South China Sea andegagrcises took place between the three in
the East China Sea in October 2642 The patrolling activities of the MSDF in the Sakl4
area became known when the Japanese reported a&nthef January 2013 that, on 19
January, a Chinese frigate’s target radar had tbekd#o an MSDF helicopter and, on 30
January, another frigate sailing close to an MSDkstrdyer did likewise. The Chinese
vehemently denied it“°® However, in March this year the Kyodo news agempprted that
senior Chinese military officials had admitted theident of 29 January. Even more
worrisome is that the Chinese vessels acted aphareithout prior approval from the fleet
command or navy headquartet’s™'s was again denied by the Chinese side.36%4j not help that under
Prime Minister Noda the MSDF had been ordered #fieeruption of the 2012 crisis to keep
a greater distance from PLAN ship than the hith&km in order avoid incidents, but this
policy was revised by the more hawkish Abe admiaiiin to the previous 3 km distarf¢é.
The fire radar locking incident had happened astadce of 3 km.

The Chinese acts are apparently carefully planmeldcaordinated since the officials in
the above Kyodo report also said that the airspaalations on 13 December 2012 by an
airplane of the CMS was planned by the staff sactibthe national Land and Sea Border
Defense Committee, which acts as a liaison offarettie Chinese military, the State Oceanic

264 »Chinese military to further cooperation with nimie law enforcement'Xinhua News29 March 2013, at
http://english.peopledaily.com.cn/90786/8187240Lhtm

265 «7 Chinese warships pass waters near Okinawa dglaNainichi Shimbun, 16 October 2012, at
http://mainichi.jp/english/english/newsselect/ne@4/21016p29g00m0dm042000c.html

%% “China navy ships pass contiguous zone in souttemeslapan”Asahi Shimbun10 December 2012, at
http://ajw.asahi.com/article/asia/china/AJ20121216%)

%7 “Report: China military beefing up civilian 'manite surveillance”Asahi Shimbun20 December 2012, at
http://ajw.asahi.com/article/behind_news/politic3281212200029

28yoshida, Reiji: “Beijing denies MSDF Lock-onJapan Times9 February 2013, at
http://www.japantimes.co.jp/news/2013/02/09/natlfivedjing-denies-msdf-target-lock/#.URytxvlL -MSz
#89"Chinese officials admit to MSDF radar lock allégas", Japan Time48 March 2013, at
http://www.japantimes.co.jp/news/2013/03/18/natlmanese-officials-admit-to-msdf-radar-lock-
allegations/#.UUbitDfxmig“Japan's radar targeting allegations groundlessistry”, Xinhug 18 March 2013,
at http://english.peopledaily.com.cn/90786/81 7 2[t1l.

20«Noda told MSDF to stay away. Vessels instructedvoid Chinese Navy near Senkakdtmiuiri Shimbun
9 March 2013, at http://www.yomiuri.co.jp/dy/natedfT 130308004672.htm
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Administration and the fishing bureau of the Agtiate Ministry, with the aim of raising
tensions’’!

Against the background of greater involvement ofitary forces, it is particularly
regrettable that a plan to build a maritime liaisoechanism between their defense authorities
on which they had agreed in June 2@d2nake later that year was shelédUnfortunately
it is still Chinese practice to consider Confidemglding Measures (CBM) not as the first
step to build confidence, but as a tool to extfemn the other side prior concessions under
the pretext of ‘creating a better atmosphere’ fecussing CBM. The outbreak of the
September 2012 crisis was therefore a conveniegtexir for the Chinese to cancel the
project. The latest confirmation was in March 20if3en General Yin Zhuo explained that
there could be no military trust if the politicaidadiplomatic relationship is b&& Since the
target radar lock-on incidents, the Japanese gowamhis publicly calling for resumption of
negotiations for the maritime liaison mechanismthet Chinese will certainly want to extract
some concessions before even considering a posgsp®nse.

4.11. How Far are China’s Demands Going?

The current confrontation is still continuing, noifa in the economic as well as law
enforcement/military arena, whereas the 2010 imtiéaded quickly with Japan's release of
the captain. One reason for this difference isapet the fact that China's demand in 2010
was relatively clear and achievable (release of ¢hptain) if painful for Japan and
confronting a weak and inexperienced governments Time, the crisis has first hit a
government which reacted intransigently becauseit®f previous defeat, and other
unfavourable domestic circumstances, and was teptaged by the more hawkish Abe
government. China’s aim now is less clear. WoulBetsatisfied with going back to the
‘understanding about setting aside the dispute’Japdn’s recognition of the existence of a
territorial dispute, or does it even demand a r&adesf the purchase of the three islands? Does
it demand the end of Japanese CG patrols arounldrels? China's demand of Japan to
“correct its mistakes’, is rather ambiguous becéus®mild be interpreted as going back to the
shelving understanding and the recognition of tkistence of a dispute, or demanding a
reversal of the government's purchase of the isl&fidhe latter would simply be impossible
in legal and practical terms and one can only ltbpethe ambiguity is only aimed at raising
China’s negotiation position and/or leaving enowgiggle room for negotiations which
would satisfy all Chinese stakeholders™ interests.

2" “Chinese officials admit to MSDF radar lock alléigas”, Japan Times, 18 March 2013, at
http://www.japantimes.co.jp/news/2013/03/18/natlfmianese-officials-admit-to-msdf-radar-lock-
allegations/#.UUbitDfxmig

272 «China opposes Japanese military drills: DM spahkas’, Ministry of National Defense of PR€6 October
2012, at http://eng.mod.gov.cn/TopNews/2012-102tent 4408605.htm

273 “Higashi Shinakai de no Chu-Nichi shototsu kaibi kagi wa Nihon ni aru”Xinhua 11 March 2013, at
http://jp.eastday.com/node2/home/xw/gjpl/useroldject5704.html

2" The latest repetition of the demand to ‘correcétakies” is by Foreign Minister Yang Jiechi whichswa
interpreted byKyodobut not all other media as reversal of the purchdsjing urges Senkaku Nationalization
Reversal’Japan Timesl0 March 2013, at
http://www.japantimes.co.jp/news/2013/03/10/natlfivedjing-urges-senkaku-nationalization-
reversal/#.UTxUBTfxmigFor a different interpretation see e.g. Hayasbzomu: “China calls for “restraint”™ by
Japan over SenkakuAsahi Shimbu® March 2013, at

http://ajw.asahi.com/article/asia/china/AJ201 3033 for the original Chinese report see e.g. “Jagaoukl
not escalate over Diaoyu Islands: China’s FKihhug 9 March 2013, at
http://news.xinhuanet.com/english/china/2013-03/0982220476.htm
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It seems that it is already too late for going bdokthe shelving agreement of
1972/1978 which would imply that the two sides samehow go back to thetatus quoof
the 1970s which, as we have seen, has been suparegdleeds and words on both sides.
The Chinese have now not only gone to publicly al@ay the shelving agreement having
been ‘broken’ by Japan, but after the first Y12rplabn 13 December 2012, commenting that
Japan's administrative control over the Senkakantd now no longer existed. The bilateral
relationship has deteriorated to the extent thdeast shelving the conflicting sovereignty
claims without officially admitting that there is a territoriaisphute is no longer an option
acceptable to China, because it feels Japan hagale shelving consensus through a series
of administrative measures, with the final strawihg been the central government's
purchase of three islands. When studying the variohinese official statements and news
reports after the 2012 crisis had fully eruptedSeptember, it becomes clear that until
October 2012, the Chinese still raised the demhatitapan should go back to the previous
‘understanding’ or ‘consensus’. However, since thirs demand has been dropped, until it
briefly reappeared in remarks by Wang Jiarui, thadhof the Communist party's International
Department, when meeting Yamaguchi Natsuo, theelead the junior coalition partner
Komeito, in January 2013° Before, a comment on the Xinhua internet site orO2€ber
said that ‘The ‘purchase’ showed that the Japagesernment has wholly abandoned the
attitude of laying aside disputes and has fundaafignthanged the situatidi® On the 30
October, the CMOFA spokesperson declared thapan's illegal "purchase" of the Diaoyu
Islands broke the important consensus...The Japasi@s should not have any more illusion
of occupying the Diaoyu Islands. What the Japaseteshould do is to face up to the reality,
admit the sovereignty dispute, correct mistakes @rde back to the track of a negotiated

settlement®’’

The recognition of a territorial problem would belatively easy for Japanese public
opinion (and even more so for Japan’s friends direspto accept because they would not see
the need for any kind of diplomatic sophistry fohat is obviously a territorial conflict
whatever the legitimacy of the Chinese claim migét given also the fact that the current
Japanese position comes down to refusing to evecuss whatever settlement might be
possible. According to a survey conducted by Genogether with Zhongguo Ribaoshe in
June 2012, 62.7 per cent of Japanese agreed thm #xists a territorial probleff®
However, consecutive Japanese cabinets have refissadcognise the existence of a
territorial dispute, which is often the default gims of a government in actual control of a
disputed territory (for example, the Korean goveentis position on Takeshima/Dokto). This
position has been reinforced by the explicit Japandenial since the 1990s of a shelving
agreement which would have been an implicit admissthat there is a dispute. To
circumvent the risk of being perceived as admitting existence of a territorial problem, the
deputy prime minister of the previous Noda govemim®©kada Katsuya, was reported to
have mentioned in a speech in October 2012 thaeé thvas no territorial dispute but as a
matter of fact a debate exist€d However, this compromise solution was never cordil by

2’5 «China official: Senkaku issue can be shelvédP{K, 25 January 2013, at
http://www3.nhk.or.jp/daily/english/20130125 01.htm

2’8 «China Voice: Japan should face up to past, pteserongdoing”, Xinhua 29 October 2012, at
http://news.xinhuanet.com/english/indepth/2012-9M2131938015.htm

2'" Foreign Ministry Spokesperson Hong Lei's Regulas® Conference’Ministry of Foreign Affairs of the
PRC,30 October 2012, at www.fmprc.gov.cn/eng/xwfw/s22511/t984041.htm

28 7hu, op.cit,p.109.

219 «Japan's deputy PM admits Diaoyus dispute, opepity to China talks"South China Morning Posg3
October 2012, at
www.scmp.com/news/asia/article/1067564/japans-depmt-admits-diaoyus-dispute-opening-path-chinagalk
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the Noda government and did not become policys &vien less likely to be acceptable to the
new Abe government. Even among influential opimagkers there is hardly any support for
admitting the existence of a territorial conflict of a shelving agreement. Even more
conciliatory statements on this subject are ratlague. Japan Business Federation Chairman
Hiromasa Yonekura mentioned in September J@1g2h NHK interview that the government
should be more flexible since otherwise its stacma@ld be taken to mean that Japan has no
intention of solving the dispuf&® Miyamoto Yuiji, the former Japanese ambassadohiod;

is quoted as saying that ‘The government does metinio alter its basic position, but in
reality, a conflict does exist over the Senkakess®' This is also the stance which the
previous Japanese ambassador Niwa Uichiro takas amticle after his returff?

5. The Regional and International Context
5.1. Negative Implications Arising from fhe Regionband International Context

There is a series of international circumstanceihvinake a resolution of these opposing
territorial claims difficult because of their preemt-creating implication. Japan, and
indirectly the international community, is basigdihced with the fundamental question: how
to deal with a rising power which, all of a sudddemands a territory which has, at least
according to modern international law, legally bemrguired and peacefully controlled
without being challenged by any other country feero70 years?

The inherent zero sum nature of a territorial dohfiiemands great efforts to reach a
compromise. China’s claim and modus operandi rasefsindamental challenge to the
structure of the international system as well ash® widely-agreed modalities of solving
territorial disputes. China has been questionirgténritorialstatus qudn Asia (even leaving
aside for the moment the unfinished civil war betsweghe Communist and Guomindang
leaderships over Taiwan) not only in case of thek8ku Islands, but also in the case of the
South China Sea. The modalities of resolving tietdeial dispute in the East China Sea, as
well as its outcome, will have implications for tharious territorial conflicts and unresolved
EEZ borders between China and other claimants whiehmuch weaker than Japan. China
has not yet resolved the delimitation of its EEZdaos with Korea or Japan, which is causing
tensions and has already resulted in casualtiesrqumdes. China’s use of rather contested
asymmetrical political-economic-military means tsatlenging the role of international law
for settling disputes peacefully. If might turnstaio be right, it would set dangerous
precedents not only for the other disputes in thstand South China Sea, but worldwide.
Japan is responding to these circumstances bygtigirrely even more on closer military
cooperation with its American military ally, engagiin regional political power balancing
(for example, establishing closer links with IndMietham and Myanmar) and soliciting
political support from around the world. It is demstratively supporting Vietnam and the
Philippines’ efforts to protect their maritime sety because they are most concerned about
the outcome of the Senkaku problem in view of tloswn territorial conflicts with China in
the South China Sea. These moves, as well as baparg become more vocal in demanding

280«yonekura urges flexibility by Japan over SenkakidHK, 28 September 2012, at
wwwa3.nhk.or.jp/daily/english/20120928 36.html

#luEx_ambassador to China calls for Senkakus talkapan Times27 September 2012, at
www.japantimes.co.jp/text/nn20120927f4.html

82 Niwa, Uichiro: “Nitchu gaiko no shinjitsu'Bungei ShunjFebruary 2013), pp. 120-131.
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a peaceful resolution of the South China Sea dispwdre naturally resented by China and
have unclear implications for the resolution of 8enkaku dispute.

The regional context puts considerable pressurdapan not to be seen as ceding to
Chinese pressure, particularly after the 2010 adtl2crises. China cannot fail to see a
similar precedent value. Other pressures prevemtiogmpromise arise from the US promise
that the security guarantee of Article 5 of thealsgse-American Security Treaty applies also
to the Senkaku Islands, although the US takesamasin the sovereignty issue and Article 5
does not imply an automatic US military involvemenf Japan compromises its
administrative rights over the Senkaku Islands iheal with China, it would risk these US
guarantees, and cast a shadow over the wholerhilagtationship as well. For the supporters
of the Japan-US military relationship, the disphés become a test case for the security treaty
while they fear at the same time that the US wsk Japan’s reliance on the US to extract
from Tokyo more military burden sharing, forceatfind a resolution to the relocation of US
forces on Okinawa, and draw Japan even more imt@tbwing US-China rivalry in Asia>
At the same time there are doubts whether the Ud3dveally risk war with China over the
islands, doubts which are stirred by Chinese contaters?®* The US is torn between its
desire to develop a politically positive and ecoraaity lucrative relationship with China,
and its reflexes aim at maintaining its militaryeponderance in Asia. At the same time it
needs Japan, for the latter but does not want @ lts relationship with China further
complicated by Japanese-Chinese tensions. For égathp US announced on 19 December
2012 that it planned the deployment of F35 stefidfhters in Iwakuni, at the same time it
insists on a diplomatic solution of the island disp %> During the preparations for Prime
Minister Abe's visit to the US in February 2013wds reported that the US does not want to
openly welcome Abe’s intention to allow collectidefence or to have Obama call for
Chinese restraint in the territorial dispute beeaws concern about China's negative
reaction’®® These dynamics of Japan’s eternal US dilemma dfapment versus
abandonment do not facilitate a territorial compisanm

The position of Taiwan in the Senkaku Islands goni§ another complicating regional
factor. Taiwan’s claim to the islands is framedthg importance of the American support for
its security from the PRC (which, in conjunctiontlwilaiwan’s fishing interests around the
islands, also constrains the vigour with whichaib @onfront Japan on this issue), its domestic
politics dynamics (the current ruling Guomindangvggmment being more assertive in
claiming the islands than the opposition DemocrRiicgressive Party), its will to represent
the ‘All China interest’ without simultaneously bgiseen to act in unison with the PRC, and
the need not to be forgotten in what is a dispusénm fought between Beijing and Tokyo.
As we have seen above there have been clashesebpetive coast guards of Japan and
Taiwan in the area of the Senkaku Islands becaliaiwanese support for protesters and
fishing vessels from Taiwan. Such intrusions bywkaiese protesters are bound to continue.

283 Magosakiop. cit.,p. 92.

84 5ee: "Japan should see things cleady!,cit.

2854.S. Preparing to Deploy F-35 in Japan in 201ahétta” Jiji, 19 December 2012, at
http://jen.jiji.com/jc/eng?g=eco&k=2012121900223enkaku air intrusion prompts radar upgrade”, 15
December 2012, at
http://www.japantimes.co.jp/news/2012/12/15/natltsenkaku-air-intrusion-prompts-radar-
upgrade/#.UZZFiq7Ppak

284S, doesn't want Abe to bring up collective sidfense at summitMainichi Shimbun2 February 2013, at
http://mainichi.jp/english/english/newsselect/ne@d/30202p2g00m0dm011000c.html
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The strongest domestic force is, however, therighndustry which has traditionally
been active in the Senkaku area, while this haaysween less the case for the PRC fishing
industry. Taiwan has been urging Japan since 189mclude a fisheries agreement, and
only on 10 April 2013 a compromise was found todpe deep differences over the
delimitation of their overlapping EEZ. The implent&tion of this private sector agreement
will still need further negotiations on rules anad e delimitation of parts of Japan's EEZ
around the Senkaku Islands (the territorial waseoaind the islands are excluded). It seems
that Japan finally relented in order to preventwiai-PRC cooperation against Japan while
Taiwan was keen on getting access to the richrigsgrounds around the Senkaku before the
start of the new seasdf. It is doubtful that this “unofficial agreementlMie a model for an
agreement between Japan and China and may insteakd e compromise even more
difficult. The PRC has several times protestedaipeement because it undermines Beijing’s
negotiation position and strengthens Taiwan's iaonal positiorfe It is also worth noting
that the local fishing industry in Okinawa is agdigiving Taiwanese fishermen access to the
waters around the Senkaku Islaitfs.

5.2. International Arbitration

Since all the above analysed dynamics point topatiteon of crises with a growing risk of
clashes between the law enforcement agencies ith@imilitary, there seems to be only
international arbitration which could help to fiadway out of thempasseof the two rigidly
entrenched and diametrically opposed territoriahings. However, there are strong
countervailing forces on the Japanese as well @&se€b, and even structural problems with
international arbitration.

Since Japan considers that there is no territpr@blem, consecutive governments have
refused to take the issue to international arbamatWithin the Gaimusho it seems that the
legal department has been the most decisive famceefusing international arbitration.
However, according to a now-retired ambassadorutabalf of the Gaimusho staff in the
1970s was in favour of putting all three Japanesetdrial conflicts (Senkaku; Takeshima,
Northern Territories) to the International CourtJfstice (ICJ) but the Treatise Bureau was
against it So far Japan has only been willing to take theeShkma/Dokto territorial
dispute to international arbitration but South Korefused three times (1954, 1962 and 2012)
when Japan officially suggested®it. It does not look very convincing that Japan githes
impression of wanting to apply international lawaim a la carte fashion, i.e. it favours it in its
territorial dispute with South Korea where thedatis inde factocontrol of Takeshima, but
takes a passive position in the case of the Sen#tesgute. The reason given for its passivity
in the case of the Senkaku issue is the concetrapipmoaching the ICJ would be interpreted
by China that there is a territorial dispaté.

27 «japan, Taiwan agree on fishing rights around Skuk Asahi Shimbun 10 April 2013, at

http://ajw.asahi.com/article/behind_news/politic3281304100058

288 “Eoreign Ministry Spokesperson Hong Lei's RegiPaess ConferenceMinistry of Foreign Affairs of the
PRC,10 April 2013, at

http://www.fmprc.gov.cn/eng/xwfw/s2510/2511/t103@2htm| “Taiwan should consider mainland’s feelings
on Diaoyu”,Global Times12 April 2013, at

http://www.globaltimes.cn/content/774416.shtml#. A\koUPoc

“89«Okinawa protests Japan-Taiwan fisheries accdwK, 12 April 2013, at
http://www3.nhk.or.jp/nhkworld/english/news/2013@4 20.htm|

29 |nterview 10 October 2012.

291 «Take Takeshima row to ICJ despite South Koresfissal”, Yomiuri Shimbun31 August 2012, at
www.yomiuri.co.jp/dy/editorial/T120831004205.htm

2924Govt: Senkaku plan not diplomatic matte¥omiuri Shimbunl0 July 2012, at
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Which judicial forum would be appropriate? The ditp settlement mechanism of
UNCLOS is not applicable here because it is onlguant in case of the interpretation or
application of issues contained in the Conventiemy.(sea boundary delimitations) which
excludes territorial disputes. This leaves the ibid#gy for Japan and China to seek a decision
by the ICJ or any agreed international arbitrapanel. Unfortunately, China refuses judicial
settlement by the ICJ and other international eatidn, and agrees in general only to
international arbitration in non-political areasbkias tradé®

It is therefore very doubtful that China would @atdrally, or together with Japan, call
upon international arbitration. Since China's legajjumentation is rather weak, and a
negative judgement could have implications for @fsnlegal claim to most of the South
China Sea, there is even less of a chance for Gheildng an exception for the Senkaku
dispute. The most recent case of China rejectiteynational arbitration is its reaction to the
Philippines’ unilateral move in January 2013 to #sk UN for arbitration concerning the two
countries’ overlapping jurisdictional claims in tSeuth China Se&*

Other circumstances related to the mechanics efriational arbitration also cast some
doubt on this approach. It may seem the best solltut as Ramos-Mrosovsky warned, "the
unpredictability of litigation, the probable domestlegitimacy of any adverse result, and the
lack of any means short of force to enforce a juelgimall work to discourage litigation or
arbitration*?®>. One can also add the long time it takes to gesalt, which may be too long
to hold back the domestic forces which want to grest a negative result, particularly if
natural resources are at stake and the disput fisush linked to historical grievances and
animosities.

6. Conclusions

The first part of this paper discussed the validityhe claims by both sides to the legal title
to the Senkaku Islands and the question whethemJapd the PRC agreed in 1972 and 1978
to shelve the conflicting territorial claims to thelands, and if they did so, why this
agreement fell apart.

In terms of modern international law, Japan seemnbave the stronger arguments
because of its consistent and unchallenged comvel the islands and the failure of
successive Chinese governments to publicly claintitte to the islands between 1895 and
1971, and patrticularly after 1945.However, timidggcision-making process and secrecy of
Japan’s territorial acquisition, as well as the gohous transition at the end of the 19th
Century from a China-dominated East Asian Ordam® dominated by Western international
law somewhat puncture the political and moral fatmhs of Japan's incorporation of the
islands. But even if the document of incorporatodrihe islands was made public by Japan
only in 1952, it must have been known by succesSivmese governments that Japan was in
control and Japanese citizens partly living on emrtdmercially using the islands. At the same
time, the timing and circumstances of the Chindaans (i.e. by the People’s Republic as

www.yomiuri.co.jp/dy/national/T120709003776.htm

2% Hong, Nong (2010)Law and Politics in the South China Sea, Assestirgrole of UNCLOS in Ocean
Dispute SettlemenPh. D. Alberta University, Edmonton, Alberta,17.2.

2% Eor a summary of the Philippine’s Notification éBtatement of Claim see:
http://www.dur.ac.uk/ibru/news/boundary news/?itert6498

295 Ramos-Mrosovskyop. cit.,p. 907.

58




E UNISCI Discussion Papers, N° 32 (Mayo / May 2013) | SSN 1696-2206

well as the Republic of Taiwan) at the beginningh&f 1970s cast suspicions on the motives
behind their belated claims as former Prime Mimigtbou Enlai hinted himself in 1972.
William B. Helflin, an international lawyer, themt concluded his discussion of the issues
arising from the historical and international laincamstances by writing in 2000 that “Under

a variety of different guises, Japan has maintametority over the Diaoyu/Senkaku Islands
for over a century. Although historically inequiteppJapan appears to have a more persuasive
case merely by its peaceful and continuous exeafisathority over the islands, which China
did not timely protest®?

The US occupation of Okinawa included explicitlg tBenkaku Islands. During the San
Francisco Peace Treaty in 1951, the US and Brtfgrred to Japan’s ‘residual sovereignty’
over Okinawa. According to the US official positjaime reversion of Okinawa to Japan’s
sovereignty in 1972 transferred only Tokyo’s admstirative rights over the Senkaku Islands,
but this event opened for the first time the daopublic sovereignty claims by the ROC and
the PRC. To what extent these arrangements arewaEmgwith international law needs still
some research. The ROC government argued that itye@omsiderations against the
background of the Cold War and its confrontatiothwihe PRC explained its silence over the
Senkaku Islands until then. The demands for thek&en Islands’ return to the ROC
government, which also claimed to represent thelevbbChina, as well as the report in 1968
about the likelihood of major hydrocarbon resouilicethe area, certainly played a role in the
PRC'’s belated claim to the island in 1971. Rathantclarifying its stance on the Senkaku’s
legal title, the US opportunistically left it in 79 to the contesting parties to decide, while
implicitly reinforcing Japan’s claims by statingaththe Senkaku Islands enjoy the same
security protection under the bilateral Securitgaity as the rest of Japan. This could hardly
be called a neutral position, as Henry Kissinggrapriately noted.

The following unofficial and undocumented agreemieetween Japan and China to
shelve the dispute helped for a considerable tonleeep it under wraps. From the available
evidence, it is indisputable that Japan and the B§t€ed in 1972 and again in 1978 to set the
territorial dispute aside. This was politically wmnstandable because both sides had other
more urgent issues to address, and normalizingmiiglic relations and concluding the Peace
and Friendship Treaty, respectively had the highmegirity for both sides. In 1972, the
greatest problems were how to deal with the Taiwssue and the burden of history
(reparations; apology), and, in 1978, how to datih @hina’s demand for a joint front against
the Soviet Union (anti-hegemony clause). Howeusgs agreement had a congenital defect
because it was never integrated into a public ceeydocument, it never got legal force and
any side could therefore deny it at any time. Alilo both sides never conceded their
sovereignty claim, shelving of the dispute couldaohieved for a considerable time because
China did not challenge Japan's effective contreérothe islands while the Japanese
government exerted restraints in taking any measwvhich China would interpret as
unacceptable acts of sovereignty (e.g. not allowgragpection for hydrocarbon resources or
limiting access to the islands). The fundamentahceptual problem with the bilateral
understanding of shelving the dispute was the agsamthat the conditions allowing its
creation and continuity in the 1970s could be froter as long as it would take until a
solution to the opposing territorial claims could found. The conclusion from the author’s
analysis suggests, however, that maintaining tmeliions for the continued reliance on the
bilateral understanding would have demanded mueatgr efforts by both sides to maintain a
good overall relationship and to clarify what tatus quas and what measures would be

% Heflin, William B.: “Diaoyu/Senkaku Island Dispytdapan and China. Oceans apatsja-Pacific Law &
Policy Journal,vol. 1, Iss. 2 (2000), at http://blog.hawaii.edhlfg/volume-1-issue-2/p. 20.

59




E UNISCI Discussion Papers, N° 32 (Mayo / May 2013) | SSN 1696-2206

seen as violating thetatus quoInstead, various changes and dynamics in the skienand
international environment were allowed to, andrl&een instrumentalized, gradually erode
these conditions. As can be seen from the aboviysasait is difficult to pinpoint a date
when this process of erosion started, or an indaligneasure taken which set it off because
of the accumulative nature of this process angtigical aggregation of it.

The appearance in the Senkaku Island waters ohdrdQ0 PRC fishing ships, some of
them armed and with banners claiming Chinese smyregein April 1978 was brushed away
by the Deng Xiaoping regime’s promise that this Mot happen again. The general survey
conducted in 1979 and the subsidized erection ohesmorial monument during Prime
Minister Ohira’s cabinet was certainly not in thpgris of the shelving agreement but did not
lead to more than Chinese protests. The 1992 Ghifes on the territorial waters was
definitely one turning point, as can be seen froem@hinese policy-making process as well as
the political packaging when China tried to negtite law’s revisionist implications by
denying any change of the Deng Xiaoping stateméshelving the territorial dispute. Even
Japan's official reaction at the time tried to ptloyvn the impact of the Chinese law. Later
Japan reciprocated with its own series of admagtiste measures which affected the disputed
islands against the background of a worsening dvdditrelationship after 1992. By 2008,
when the Chinese started sending patrol vesselsthet territorial waters of the islands, the
shelving agreement was all but dead. Both sides Haarefore to carry the blame for letting
things get out of control in an age of rising nagibtsm in both countries (albeit of a higher
order in China) and interventions by non-stateooal government actors.

The fishing trawler incident in September 2010 medrla serious aggravation of the
territorial conflict because China took offencelapan’s detention and indictment of a trawler
captain who was accused of twice ramming Japanesst@uard vessels in the territorial
waters around the Senkaku Islands. The handlingth®y Japanese authorities was
accompanied by statements about dealing with ttident according to Japan’s laws, as well
as repetitions of the denial of any shelving agenor the existence of any territorial
conflict. China reacted to this reassertion of daga sovereignty over the islands by a series
of unprecedented political and economic sanctiomsratributions which forced the Japanese
government to release the captain uncondition@lys crisis made a solution of the territorial
conflict more difficult, and was bound to lead ke thext crisis which happened in September
2012 when the central government bought threeefdlands from its private owner in order
to pre-empt a purchase by the anti-China orientaeeignor of Tokyo, Ishihara Shintaro.
Further research will have to elucidate beyond théhor's own speculation why
communication between Japanese and Chinese aigb@itout the well-meant prevention of
a purchase of three islands by the Tokyo mayor wenérribly wrong.

The ensuing demonstrations in many Chinese citines Chinese official rhetoric, and
Chinese retributive measures in the political, @oic, law enforcement and military spheres
have been even more unprecedented than those th &l are hardly congruent with the
conduct between nations which had concluded a Peaté&riendship Treaty. The linkage to
Japan’s past aggressions against China by calitngdsition on the disputed islands "an
outright denial of the outcomes of the victory betWorld Anti-Fascist War and a grave
challenge to the post-war international order’ @mitts past official Chinese appreciation of
Japan’s peaceful development after 1945. So faineClmas demonstrated through its
incursions into the Senkaku Islands’ Contiguous &editorial Waters, as well as into their
airspace, that Japan no longer enjoys full cordvelr the islands. Denying the existence of a
territorial conflict by Japan has become incredgingconvincing, and appears like a refusal

60




E UNISCI Discussion Papers, N° 32 (Mayo / May 2013) | SSN 1696-2206

to deal constructively with the confrontation. lontrast to the confrontation in 2010 it is still
unclear what exactly the Chinese want to achiedevdrere a new compromise can be found.

In a way, both sides are at the same time too vaihe as well as too strong, to allow
much room for a compromise. China feels vulnerdlgleause it is faced with an apparently
insurmountable territoriadtatus qualwhich Japan is perceived as reinforcing to itadbi¢)
and its actions are under close international soruiecause of the danger of conjuring the
"China threat™ perception. This vulnerability islW@dden in the following comment by Ye
Xiaowen in theChina Daily. ‘China's adherence to its peaceful developmetit {ganot to
persuade, please or cheat anyone in the worldsnbbecause China fears any other country.
China has proposed "shelving the dispute and caymut joint development" while claiming
its sovereign rights over the islands, which derrates its restraint and tolerance. But if a
country mistakes China's restraint for weaknesss imaking a serious misjudgmefit'.
Moreover, at least for some Chinese analysts tlamdsdispute is a means to undermine
"America’s strategy of suffocating China and ofhegsng regional dynamics to benefit
China ?®® This ambiguity of China's position makes it difficfor example to evaluate the
full intentions of the government - beyond tactioanoeuvering - behind the invitation of
several high ranking Japanese politicians with @hina reflexes to China in January 2013,
the cancellation of trilateral Japan-China-Koreansut and ministerial meetings, or the
toning down of the anti-Japan rhetoric. If M.T. ¥ehis correct about his assumption that a
weakening bargaining power in a territorial dispateates an incentive to use force in order
to prevent a further decline of bargaining powkent the current confrontation could lead to
bloodshed?®

Moreover, China perceives Japan as weakening andwh political, economic and
military strength rising. The new leadership is hawo continue for the time being the severe
Japan policy of its predecessors until it feelsa§r in power. Moreover the new Chinese
president, Xi Jinping, is much closer to the miljtéghan his predecessof™He has been a
member of the Leading Group on Maritime SecuritycsiAugust 2012 and thus involved in
the issue directl§’* China is also able to mobilize considerable digtm capital for its
claim, be it sowing doubts about US support of dagrabuilding a "United Front™ with South
Korea by accusing Japan of historical revisionismthie case of the Senkaku as well as
Takeshima islands.

Japan is worried about China’s bullying and doeswamnt a repetition of being seen as
ceding to Chinese pressure as in October 201@aisfChina’s ‘salami tactics’: if it gives in
now, will China demand Okinawa next? Or will Chimaoceed arbitrarily with the
exploitation of the oil and gas resources in thetHahina Sea without waiting for an
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agreement on the delimitation of the EEZ bordersPJapan also feels itself too strong for a
compromise because it is in a comfortable posiiestatus qudolder with effective control
over the islands (although diminishing by the wedkjends to overrate China’s economic
dependence on Japan, and it is being assured Isgtheity guarantee of the US.

The question is whether any Japanese government thei face of unprecedented
Chinese pressure - can get the balance right beteideer relying too much on the Japan-US
Security treaty and its own defence efforts, oreative comprehensive China policy which
makes use of all of Japan’s political, military awbnomic strengths. Abe declared in his first
news conference as prime minister in December 20&2ognize that the first step in turning
Japan's foreign and security policy around is geihg ourkizuna— our bonds of friendship
— once more under the Japan-U.S. alliance, whicthescornerstone of Japanese foreign
policy’.3*> He has several times since denied the existence tHrritorial problem and
announced strengthening of Japan's military aneéref cooperation with the US. This
would indicate that the former is unsurprisinglye tdefault option. Moreover, given his
revisionist stance on issues related to the hisssye, there is not much optimism warranted
for an incident-free management of the territorggdue, let alone a solution. Abe or his
successor(s) as well as the Chinese leaders widl tafind a new bilateral "understanding
which hopefully takes into consideration the lessbom the circumstances which led to the
demise of the 1972/1978 “shelving consensus’. Hekyesuch a new consensus risks being
less favorable to Japan's current territorial pasjtwhile giving sucour to those arguing the
"China threat’ theory.
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8 January 2013, at
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