Bicameralism-history-theory-problems

Hans W. BLom

By way of introduction to this volume on bicameralism it may be ap-
propriate to delineate the field under discussion. And although at first sight
this seems to be a straightforward assignment, it may prove in the end that
a simple and adequate definition of the problems at hand js not available.
First of all, bicameralism is a concept with a highly divergent sert of histo-
rical references, In particular, the ‘second’ of the two chambers in a bica-
meral parliamentary system eludes uniform characterisation. Moreover,
the representative aspect of‘'second chambers’ is widely placed in doubt,
and tends to be regarded as an anachronistic element in parliamentary li-
fe."One or several of these descriptive and evaluative ambivalences are put
forward to promote the case of abolition of*second chambers’ and thereby
to obliterate bicameralism as parliamentary practice. Recent abolition in
Denmark and Sweden should show the secular trend.

Nevertheless, bicameralism is very much alive, even to the point of being
discussed as a possible contribution to the strengthening of parliamentarism
in the European Community. The papers collected in this volume, taken to-
gether, underscore no doubt the great variation of histories, theories and pro-
blems. But also, the contributions suggest a changing and possibly worth-
while approach to parliameniary institutions as such. In a way, this side-effect
can be regarded as a consequence of the somewhat uncommon perspective
onrepresentation, i.e. that of the less representative ‘second chambers’. Com-
menting on border-line cases of representation may not be the typical ap-

‘ E.g. G. Leibholz, Die Reprisentation in der Demokratie. (Berlin/New York 1973) 155,
opines that ‘fast allgemein allmihlich die Oberhdnser politisch sterile Institutionen und in
den meisten jiingeren europiischen Verfassungen vollig verschwunden (sind].’; of. J.AR.
Marriott, Second chambers. Aninductive study in political science. (Freeport (NY) 19697 [Ox-
ford 19101} e.g. 2371; a mare realistic view is expressed in J. Mastias and 1. Grangé, Les se-
condes chambrey du parlement en Europe Occidentale. Paris 1987,

Mistoria y Comunicacion Social, 1 Servigio de Publicaziones Universidad Complatense, Madrid, 1996
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proach to the subject-matter, but illustrative it nevertheless is.” By invoking
other aspects of representation and by reviving obsolete ones, uncritical con-
ceptions can be corrected and nonhistorical ones enriched.

In this introduction, I will deal with the following topics. First. an at-
tempt will be presented to define bicameralism as we find it today. Then
will follow a short overview of the historical origing in the different Euro-
pean realms. Lastly, some of the reasons for making bicameralism an inte-
resting topic for historical and theoretical investigation will be adumbrated.

BICAMERALISM: THE ACTUAL INSTITUTION

Confining oneself to Europe. one finds ten countnes that have a bica-
meral system in one way or the other. Two countries abolished it recently,
bringing the total of unicameral systems in Europe to {ive. In this sense. bi-
camcralism is still the main trend. However, the differences are not to be
overscen. Three oul of ten are tederalist states, in which the ‘second cham-
ber’ takes the form of a federal council (Germany, Austria, Switzerland).
The other seven have onc national parliament with two chambers. This dis-
tinction is one between federal and unitary bicameralism. Itis an important
onc, and may suggest a relevant dimension for future develpments of bica-
meralism. We will discuss the possible explanations for these two patterns
later on. Let us first take a closer look at the variations that can be found.
In doing so. it may be most appropriate to concentrate on the different po-
sitions of the “second chambers’.” 1t is there that we may locate the major
distinctions. In our modern conception of parliamentary democracy, the ge-
neral norm is proportional representation of the citizens in an assembly that
performs the central role in the legislative process. Whatever the national
variations on this general norm —whether the legislative function pertains
exclusively to the *first chamber’ or s to be shared with other bodics, whet-
her etections are by district or on a national scale, whatever the specific ad-
ditional competence in the political process— in modern parliamentary de-
mocracies the citizens are represented by a ‘first chamber’ elected by
universal sutfrage. The rest so to say is embcellishment, ad libirum cxpression
ol national identity, if one likes, orinconvenient remnants of the past, if one
prefers. To distinguish bicameral systems from cach other then scems to re-
quirc only the classification of their ‘second chambers™.

* This mechanism recurs (n contempaorary practice as well. The last years bave witnessed
& growing scif-awargness among Dutch senators, some of whom rebut the charge of failing
short in democratic legitimacy, by pointing out that their counterparts in the other chamber
fall short in representative guatity.

Y Weber, ‘La erise du bicaméralisme”, in: Revue du Droir Public et de fa Science Politique
en France et ¢ 'Evranger, 88(1972) 573-600; 575: *Le bicaméralisme est rarement considéré
comme un systéme ¢n soi, il exprime simplement existence «'une deaxicme chambre”.
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‘Second chambers’

Until now, [ have been speaking of*second chambers’, as most succinctly
cxpressing this additional character of the 'sccond’ of the two chambers.
Historically speaking, this is in some cases an anachronism. In actual prac-
tice, it is also incorrect as a gencral term. In the Netherlands, the “second
chamber’ is officially called the Eerste Kamer der Staten-Generaal, the First
Chamber of the States-General. This expresses some sense of historical
continuity on the part of the designers of the Dutch constitution ol 1815:
the Sccond Chamber was a rowveauré, since proportional representation
was then introduced lor the [irst time. On the other hand, in countries like
France or Austria, where in their framing a modern constitution the
discussion was about whether or not adopting bicameralism, reference was
made to a ‘second chamber’. Since onc of the major arguments in favour
of a *second chamber” was in terms of the necessity to have a representation
ot the valenrior pars, the classical (republican) term of Senarus was (and is)
widely used. Also in Dutch practice, the members of the First Chamber are
informally referred to as senators, Although as a matter of fact, in most
countrics some allusion to terminology from the ancien régime-period is
made, only in the case of the British House of Lords real contlinuity is
present. For all practical purposes, then, we will continue to use the ncutral
term ‘second chamber’, from now on skipping the inverted commas.

Recruitment

fn most modern democracies, second chambers can be characterised by
stating thal the appointment of their members proceeds in ways that are
less fully democratic than is the case for the corresponding first chamber.
This limitation can take different forms. Members of a second chamber may
obtain their seat even without being elected, like in the United Kingdom,
or may be parlly elected. partly appoinied.

There may exist restrictions in eligibility like age restrictions, or social
and economic restrictions may be imposcd, professional qualifications may
be required. Moreover, the ‘electorate’ may be limited: it may consist of a
specific group of represcntatives, of a provincial or even of a national go-
vernment. The principle of proportional representation may be curtailed,
by giving more or less equal weight to the provinces ol a country.

All thesc limitations of the democratic principle as applying to the coun-
terpart first chamber, are exemplified in bicameral practice in about as gre-
at a varicty as the amount of existing bicameral systcms seems to permit.
See Table 1.

In the Netherlands, and for the greater part of its members in Belgium
and Italy, one finds representation of the second chamber approaching pro-
portionality, although differently from that of the first chamber. On the ot-
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Table 1

Criteria and sources of representation (adspted from Mastias and Granpé, Secondes Chambyes, 23)
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Legendam: ali=Austria, u=Belgium, bro=Federal Republic of Germany, pk=Denmark. Frelreland, is=Spain, me=lrance, ao=United Kingdom,
1i=1taly, Ne=Nethurlands, s=Sweden, sw=Switzerlend, Fractions indicate part of second chamber appointed i this way. if applicable followed by ai-
solute numbers {in brackets). Danish and Swedish data refer to the situation before the abosithment,
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her hand of the scale, the House of L.ords defies any notion of representa-
tion of an electorate. In this case, the representatives represent themsel-
ves, but as we will argue below, the person they represent is a political ro-
le rather than just an individual,

Intermediate systems like that of the German Federal Republic have
other ways to express the political character of their representatives, by ha-
ving them appointed by the federal states.

These wide variations are complemented by comparable divergencesin
competencies of the second chambers.

Competence

Without going into much detail, a glance at Table 2 will suffice to give
ground to the observation that the formal power and competence of second
chambers escapes general definition.

In several cases, e.g. the second chamber is provided with a conciliation
procedurc to arbitrate existing disputes with the first chamber in matters
of legislature. But this is no regular practice. Veto powers can have a sus-
pending effect only, in some cases existing in theory only but not in practi-
ce. Moreover, second chambers have widely differing competence as far as
legislation is concerned. The reader is referred to Table 2 for more details.

In the same vein, differences can be enumerated concerning the possi-
bilities of controling the cxecutive, the duration of mandate, the intervals
between renewal of members. The above enumeration may suffice, howe-
ver, to indicate the great variely of ways in which second chambers devia-
te from the contemporary norm of democratic representation and the va-
rious consequences this deviation has led to in constitutional arrangements.
But how did all this come about?

HISTORICAL DIMENSIONS

The historical investigation of the emergence and development of po-
litical institutions is highly apt to lead to results that shed light on what hi-
cameralism is all about. In opposition to a technical-juridical approach, in
particular, historical research is prone to elucidate the more comprehensi-
ve context that produced and sustained this systematically inconvenient as-
pect of modern parliamentarism. In the contributions to this volume, one
will find very insightful analyses of bicameral aspects of parliamentarism
in its original feudal stage, as well as of its prospering and suffering under
the influence of the exigencies of the emergence of the modern state. Re-
flecting the balance of power in its political, economic, social and cultural
dimensions, as it evolved between nobility, crown, church and cities, bet-
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Table 2

Powers and competence of second chumbers (adapted from Mastias and Grangé, Les secondes chambres, 26)
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ween centre and periphery, between one form of representation and anot-
her, the history of parliamentarism shows a number of peculiarities rele-
vant to the history of bicameralism proper. See Table 3.

The early appearance of a bicameral system in Great Britain, and its
virtual absence in other major countries inEurope, has elicited many a com-
ment from historians of parliamentarism. Rudolfine von Oer and Wim
Blockmans, infra, present the arguments of Otto Hintze in this respect, to-
gether with their appraisal in the tight of recent rescarch. Hintze’s argu-
ment centered on the feudalism of the Carolingian heartland as the foun-
tain of the Dreikuriensystem, the absence of which in the Randlinder
permitted the development of bicameral [orms of representation there.
Hintze’s insistance on the feudal origins of modern representation links in
with some of the characteristic elements of Gierke’s Genossenschafisrecht.
Both were very much concerned to understand the politicail world of their
own day, which also saw appear the principled but almost despairing analy-
sis of Carl Schwmitt.* In a way, their concern was not so much to give an ex-
planation of bicameralism as such, but to develop a notion of representa-
tion independent from the dominant, modern liberal-democratic one.”ftis
a biased game of typology construction out of which the fypus bicamera-
lism is suggested Lo arise.

Koenigsherger has emphasised the inherently dynamic character of sys-
tems of representation. According to this view, the development of parlia-
mentarism has nothing to do with weltgeschichtliche processes, but should
be analysed according to a power-political scheme. He notices that the con-
clusive establishment of parliamentarism in Great Britain during the se-
venteenth century contains many a “lucky’ moment in both national and in-
ternational circumstances.®

No doubt, the guite strong position of the Commons, partiy flowing from
its containing both gentry and citizens, represcnting the boroughs in the
processes of decision-making in a fairiy integrated political system, in com-
bination with the way nobility and church shaped the House of Lords, arc
important clements to explain this carly and remarkable example of bica-

' Hintze, Feudalismus - Kapitalismus. Fd. G. Ocstreich. Gottingen 1970; O. von Gierke,
Das deutsche Genossenschaftsrechi. 4 vols, Graz 1954 (reprs. of 1868-1913-ed.); C. Schmitt,
The crisis of parliamentary democracy. Tr. of Die geistesgeschichiliche Lage des hentigen Pur-
lamentarismus (Berlin 1923) by E. Kennedy. Cambridge [Mass) 1985.

* Hintze "mdéchite .. .den Staatstypus, dem das Dreikuriensystem entspriclit, als einen fort-
geschrittenen, intensiveren Staatsbetrieb bezeichnen im Vergleich zu der mehr extensiven
rickstdndigen Betricbsweise des dlteren Typus, dem das alte Zweikammersystem ents-
pricht.” 64-5. Hintze relies op notions like ‘Herrscher als Reprisentant einer Gesamtheit”,
‘lokaler Setbstregierung” and ‘Immunitéit’, and stresses the role of Roman law and the mao-
dernising inffuence of the conlinuing power struggle between the stales of the European
mainland. p 74.

" H.G. Koenigsberger, Politiciany and virtuosi. Essays in early modern history. (Lon-
don/Ronceverte 1986) 21,
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Tale 3, Historical development of second chambers {adapted from Mastias and Grangé, Les secondes

chambres, 46-47); final form of secand chambers indicated by italics
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meralism. In particular, a comparison of the British case to the evolution
of parliamentarism in the Castilian Kingdom suggests that the ‘constitu-
tionalisation of aristocracy’ is a decisive factor in the emergence of bica-
meralism, maybe even of a strong parliamentary system itself (cf. the con-
tribution of Croft and Thompson, infra).

it is however, one thing to enumerate the circumstances that led o bi-
cameralism in Great Britian, quite another to explain the instituion itself.

An attempt at periodisation

We have noted a tendency in the literature to regard second chambers
as exponent of the remnants of a pre-democratic order, cloaked in the sa-
llow garb of traditional legitimacy. One should, however, take carc lest one
takes this as a characteristic of second chambers throughout history. In the
first place, as we will indicate below, in the premodern period the second
chamber represented the ‘nation’ as a whole, whereas the representatives
of the people represented ‘interests’, instead of the general interest. In the
second place, speaking in terms of what private intcrests are represented
in the second chamber, veils the really important characteristics of bica-
meralism: the interdependence of its chambers. Bicameralism has not be-
cn invented recently, but is about as old as parliamentarism itsclf. Moreo-
ver, the case of the United States of America is presented —by Thomas
Froschl, isnfra— to indicate that a second chamber can be made an instru-
ment in a modern paolitical system as well,

In this volume abundant cvidence is given to the effect that repre-
sentation has tended to scgregate itself into different chambers. Morc of-
ten than not, we find bi —aor tricameral representation, suggesting that a
ditferentiation of titles to be represcnted is central to the concept of re-
presentation itself. Aiming at a periodisation of bicameralism, we may
thercfore be advised to look to the wider context of representation itself,
On the other hand, one may question the suggestion implicit in such an
approach that bicameralism is just one of the ways in which representa-
tion becomes instituionalised. The literature on stindisch Verfassung, mo-
re often than not, secms to imply that bicameralism is not ‘the real thing’.
But overcoming the estates-paradigm may be not as casy as one would li-
ke to.

What we nced is a theoretical argument to order all these different di-
mensions, aspects and partial histories. It is evident that there is not one
explanatory argument about the history of bicameralism, on at least the sa-
me grounds as there is not one type of bicameralism, in some cases not even
within one country. Bicameralism is an institution subject to change, res-
ponding to changing circumstances, possibly even embodying the vitality
of the parliamentary system in Western states. Histortans no longer swa-
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How Hintze's sweeping genceralisations head and tail, nor do they accept
the historicist implications of Gicrke’s contrast between organicist Genos-
senschafr and mechanistic Konfraks. Our modern notion of ¢.g. French par-
liamentarism has become much more sophisticated following more detai-
led knowledge of the variegated historics of the provincial parliaments and
the central role of French burcaucracy.”

Two dominant lines of argument may be contrasted. On the one hand
we have those who argue that the system of parliamentary representation
is a reflection of the actual political forces and power relations in a nation.
[n the "age of democratic revolutions’, the bourgeoisie fought their way to
parliament, destroying vutlived privileges ol the old ruling classes. The con-
tinuing cxistence of sccond chambers in pariiament reflects the fact that
the bourgeois uprise was only partially successful. Second chambers re-
present the untouched fortresses the anti-democratic forces in society ma-
naged to rescue. The practical implications of this point of view cvidently
are that bicameralism is a rellection of the past, and an impediment for a
genuine democratic future.

On the other end of the scale, we sce Lthe notion of parliamentary insti-
tutions expressing the ideological formations in a nation, and what is more,
as a possible avenuc to defining these ideological formations. The continuing
cxistence of bicameralism is taken as proof {or the hypothesis that bicame-
ralism is what accords with the more precise conception of parliamentary
representation. According to this somewhat essentialistic conception, ns-
titutions embody (part of) the political sell-conception of a nation

These two approaches to bicameralism are hoth reflected in the studies
in this volume. Most often they are combined in describing importani epi-
sodes in the historical development of bicameral systems. Especially in the
period of constitutional codification around 1800, both power struggle and
debate on the national identity and the institutions appropriate to it get
their due” In developing some arguments for a periodisation of the history
of bicameralism it will be fitting to incorporate both aspects. This would
imply combining a functionalistic and a deterministic explanatory scheme.
According to the first, bicameral institutions perform [unctions in realizing
the political goals of a nation. like enforcing a homogencity of heteroge-
neous elements, such as cstates, classes, groups of different levels of pro-
fessionals. Moreover, to these goals may belong the realisation of certain
qualitics of the representative and legislative process. In this respect enc

T Seeia LR.Major, Represeniative government in early modern France. New Haven/Lon-
don 19810},

* The most outstanding representative of this approach is Otto Gierke, in his Dax desits-
che Genossenschaftsrecht, especially in the part of volume 11 translated and edited by W,
Maitland as Political thegries of the Middie Age. Cambridge 190K},

" For a highly polemic use of these two approaches, sce C. Schmitt, The erisis, as well as
Leibholy, Die Reprisentation.
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may peint to the opinion that a seccond chamber functions as a protective
belt around the monarch against a possibly too massive popular influence
on legislation, or to its description as a ‘chambre de réflexion’, as an em-
bodiment of considered opinion. This [unctionalistic perspective tends to
develop into arguments about the desirability of bicameral institutions, not
nceessarily implying their necessity or inevitability. Societics may decide
not to have functions performed that arc salutary, or to have thesc perfor-
med in a different manner. Ivan Roots, infra, elaborates this theme in his
discussion of the monocameral phase in English history during the Crom-
wellian period. The functional perspective is also dominant in much of the
Scandinavian abolitionist history, as is cvident from the contributions of
Michael Metcalf and Nils Stjernquist. It lingers on the background of most
of the contributions on the actual role of the second chamber in the wor-
king of the English parliament. The functionalist approach. in short, con-
certrates on the effects of bicameralism and on their evaluation in the light
of the professcd goals of the political order. It may point to alternative so-
lutions. Lo built-in inconsistencies, or to insufflicient official definitions of
the situation,

Quite different is the deterministic power-political approach. Systems
of representation are outcomes not of the coordinated pursuit of societal
goals, but of the balance of power between different claimants for the ulti-
mate rule of the system. As long as absolute power is an impossibility, sys-
tems of balancing are inevitable. Bicameral systems, hence, are sign of a
lack of supremacy on the part of any ol the contestant groups. Bicamera-
lism is compromise, not principle. In ‘eschatological’ histories of parlia-
mentarism, in particular, this line of approach gets its full force. Progressi-
ve and reactionary forces contest the legislative power. The democratic
forces, opposing any remnants of traditional privileges, move towards the
ralisation of democratic representation based on universal suffrage. Inde-
ed, this is a way in which the secular trend in modern history may be pre-
scnted, although it is a matter of historical research to determine in how
far, and whether at all, it is accurate Lo describe the development of politi-
cal systems from the exclusive perspective of one of the participant groups.

Nevertheless, in a less uncompromising vein, power politics must be re-
garded as an ineluctable element in the explanation ol bicameralism. De-
mocralic reforms have, more often than not, been based on power-based
demands {rom hitherto unrepresented groups, although, again more often
than not. particularistic forces were joined by those who triced to reformu-
late the overall ends of the society in view of newly arisen circumstances.
In a classical idiom, articulations of*volontés particuliéres’ were accompa-
nied by or reintegrated into the articulation of a "volonté générale’. The
history of bicameralism reflects this dual structure.

Congar reminds us of the double meaning of representation: in an in-
dividualist sensc he speaks of représentation-délégation, where the repre-
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sentatives are delegates of the represented, in contrast to the organic re-
presentation as symbolisation: représentation-figuration." Neither of the-
se two forms is suitable for all cases of representation. The barons of the
realm seem doomed to the figurative {orm. They have received no delega-
tion, nor do they choose in their midst ones to be delegated. Whatever they
do clse, they figurate representation qualitate qua. Whereas a king may be
elected, they are not. But just like kings can become tyrants, noblemen can
forfeit their symbolic quality, not as a consequence of trespassing some de-
legation, but by relinquishing their identification with the common interest
of the community they figurate. Symbolisation no doubt means rhetoric
and metaphoric play of words. Koenigsberger, therefore, suggests to con-
centrate on power." But, does delegation fare so much better? Presumably
not. Delegation may be a ditferent instituional arrangement of represen-
tation (and in its dealings with other political forces a very effective one),
it cannot function without at least some clements of rhetoric and symbo-
Histion.

Bicamcralism is that political arrangement in which these two patterns
of representation are segregated and embodied in separate chambers. The
permanency of bicameral arrangements depends on an interlaced distri-
bution of power and symbolism. If, e.g., the ‘chamber of delcgates” does not
devclop a sensec of representing ‘the’ country vis-a-vis countervailing po-
werts, it will scarcely overcome the inherent tendency to particularism and
will soon loose any political weight it may have possessed when instituted.
But, as success breeds success, delegates would never start to represent the
national interest if they did not manage first to countervail the dominant
powers in their neglect of the *bonum commune’. Institutionalisation is al-
ways a matter of words and deeds. 1t is, according to Eberhard Schmitt, ‘im-
mer als soziopolitisches Phiinomen, als «soziale Beziehung» zu schen’.”
Admiitedly, this is the kind of functionalist analysis that Kocnigsberger
frowns at." But so is the theory of Norbert Elias he employs himself. In par-
ticular, the sccond mechanism Koenigsberger presents following Elias, that
of*the depersonalization and institutionalization of the exercise of power’,
can only be understood in terms of social position, social role, and role be-
haviour as is argued by Schmitt. And although Koenigsberger and Schmitt
agree in respeet of the necessity to see parliamentary institutions in a dy-
namic perspective, Schmitt’s approach to representation as a pattern of so-

" Y. M.-I. Congar, *Quod omnes tangit, ab omnibus tractari et dpprohdrl debet’, Revue
historique de droit-fracais-et étranger 36 (1958) 210-259, esp. 248-250. :

" Koenigsherger, Politiciany and virtuosi, 4 Basically, therefore, the hmtory of the rela-
tions between monarchies and parliaments is the story of a struggle for power™.

" E. Schmitt, Reprisentation und Revolution. Eine Untersuchung zur Genesis der konti-
nentalern Theorie und Praxis parlamentarischer Repriisentation aus der Herrschafispraxis des
Ancien régime in Frankreich (17600-1789). (Munich 1969) 43 f.

" Koenigsberger, Politicians and virtuosi, xi."
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cial relationships has some advantages over the power conflict inclinations
of the Elias-model.

In the first place, Schmitt’s model can more easily acommodate the
distiniction of Congar between ‘représentation-délégation’ and ‘représen-
tation-figuration’. In the second place, it permits the understanding of the
history of parliamentarism as a confrontation of different concepts of re-
presentation. If my thesis about bicameralism as the institutionalisation of
a bifurcated conception of representation is correct, it may even be a very
plausible approach.

Corpus mysticum, liberty, democracy

In an attempt at a periodisation of the history of bicameralism, T sug-
gest to look on the one hand to dominant political values, on the other to
the changing balance of power. As a starting point, the implicit debate bet-
ween Montesquieu and Rousseau may be illuminative. In Du contrat so-
cial, Rousseau produced the following metaphor:

‘Les charlatans du Japon dépecent, dit-on, un enfant aux yeux des
spectateurs: puis, jetant en l‘air tous ses membres 'un aprés I'autre, ils
font retomber "enfant vivant et tout rassemblé. Tels sont & peu pres
les tours de gobelets de nos politiques: apres avoir démembré le corps
social par un prestige digne de la foire, ils rassemblent les pieces on ne
sait comment’ "™

Rousseau’s scorn of political pretenders and illusionists who seek to
unite the body politic by separation of powers leaves no doubt about his
target. Against Montesquicu he is certain that there is no other way to re-
alise the democratic ideal but by majority. The libera) ideal of the rule of
law that was so central to his opponent was to Rousseau but a conceited
form of slavery. The conception of liberty as the prime good of society was,
however, no less a modern notion than that of democracy. In important res-
pects it even has older origins, comparable to those of bicameralism. As far
as bicameralism is concerned, liberty and democracy tend to conflict. The
liberal anti-autocratic, antidespotic, and anti-arbitrary principle is to re-
place personalized sovereignty by systemic sovereignty, The legislative pro-
cess may be formally concluded by the monarch, its principle should be ba-
lanced decision-making starting from the popular articulation of demands.
In Montesquieu’s conception both chambers perform their specific func-
tions in formulating the general will. Following a long tradition of republi-
can thought, and foreshadowing critics of Robespierre’s arbitrary rule like
Benjamin Constant, Montesquieu rested convinced that the democratic

* Book 11, chap. 11,
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principle alone is no guarantec for the rule of law. In representation itself
an antidote should be found against i1s possible perversion. But rule of law
without democracy is a formalism. because it fails an answer to the ques-
tion: *“Whosc law is it anyway?’

Pre-modern notions of representation are of a more holistic nature. As
the king represents his people, and the nobility represent theirs, developed
the notion of privileged groups representing themsclves, 1t created a certain
tension between honour and liberties, between a moral qualification to spe-
ak for others and a qualification founded in law. Bicameralism may be regar-
ded as an institutuional solution of this Lension. We pointed out that in Mon-
tesquieu liberty takes advantage of honour. Bicameralism is identified with
this valuc. But it did not hold long against the new ultimate value of demo-
cracy, second chambers becoming second to the first chamber. Aninteresting
[act about the nineteenth century, however, is that nor the argument {rom ho-
nour nor that form liberty did yield casily and completely, The arguments put
forward in France, lialy, the Netherlands or elsewhere all exhibit this somewhat
elusive mixture of honour as a moral qualification to represent and the libe-
ral rule of law Lo be guaranteed by balanced representation. The mixture was
clusive since neither of these two rivals to democracy were any longer exclu-
sively political. Honour had become a lifestyle, and the rule of law was taken
care of by a professional bureaucracy and judiciary. Nevertheless in many
countrics as we have seen, bicameralism continued to ¢xist, partly as a con-
sequence of the inertia of institutional arrangement, partly because *honour’
and ‘liberty” were adapted (o the changing predicament of democracy.

Federal bicameralism

Onc may wonder, whether federal forms of bicameralism conform to this
scheme. At first sight, federal bicameralism scems to reflect quite other ten-
sions, viz. that between centralisation and regional independence. But if we
survey the workings of thesc tensions in the early period of parliamentarism,
honour and libertics are again central to federal-like forms of bicameralism.
The preservation of regional liberties, the defence of regional minorities
against an abstract majority, moreover, is not restricted to federal bicame-
ralism. It has been noted as a topic of interest in e.g. the House of Lords as
well. On the other hand, modern federal bicameralism is markedly distinct
from unitary bicameralism. As J. Pole explains, infra, the federal solution is
provided with additional arguments. Indeed, bicameralism seems to be in-
herent o federalism. As a recent survey claims that almost all federal statcs
in the world have bicameral legislatures (16 out of 17), whercas the majority
of unitary states lives by mono-cameral systems.” But the form bicameralism

" L. D. Longley and W.J. Oleszck, Bicameral politics. Conference commitiees in Con-
gress (New Haven/London 1989) 15,
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takes in federal states, again, is varicgated. In federal states of the presiden-
tial type, like the United States, the legislative impact of second chambers is
far more important than in parliamentary systems like the European ones.
Especially in the context of the European Community these two different
maodels make us aware of very complicated way in which representation and
form of government intcract. The ‘democralic deficit’ of Europe on the one
hand, and the nced for cfficient unification on the other, force us to recon-
sider the various arguments for both approaches to federalism anew. The re-
ader is referred to the minutes of the symposium, infra, for more details.

Efficiency

Our modern demand on politics is more and more in terms of elficiency.
Not seldom is the question posed, whether second chambers “deliver the go-
ods’, whether they produce the outcomes they are supposed to bring forward
in an efficient way {or produce these at all}. Vernon Bogdanor, infra, suc-
cinctly summarizes the possible benefits second chambers might be said 1o
have, and summarises the possible functional equivalents to bicameralism,
His argument seems to point out that second chambers are less than eflicient.
In a very remarkeable analysis of bicameralism. Brennan and Hamlin, have
pointed out that there very well may be an ellicient role for second cham-
bers." Using the apparatus of public choice theory, they demonstrate that bi-
cameralism may enhance the stability of the decision-making process in mo-
dern democracy, They show that, within the limits of certain restrictions,
bicameralism is an institutional device to make parliamentary decision-ma-
king more responsive to the underlying preferences of the citizenry. In other
words, on their view, second houses are not an anomaly in the context of mo-
dern democratic theory, but on the contrary a contribution to its efficicncy.

TOPICS FOR RESEARCH

Over the last two ycars, Dutch political life has wilnesscd a growing in-
terest in the foundations and [unctioning of the sccond chamber in parlia-
mentary decision-making. The old epitheton ol*'chambre de réflexion’ be-
comes more and more just an expression for the expectation that a second
chamber can enhance the quality of decision-making. More and more, this
is scrutinized for its possibly destabilizing elfects, [or its efficicncy, without

" (i, Breanan and A, Hamlin, Bicameralism and stabifiry. [University of Southampton
Discussion Papers in Economics and Econometrics 9002 University of Southampton 1990,
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however leading to an upsurge of abolitionist tendencies. Next to that, it is
becoming increasingly linked with the problem of parliamentary life in Eu-
rope. If we may regard these debates as a significant indication, bicamera-
lism is all but dead, and scems 1o invitate sustained scholarly attention.

Topics for research to be summarised here, can he divided into two ca-
tegorics. First, we have those topics researched in this volume, and second,
there arc those that suggest themsclves after stydying the papers presen-
ted here. Notwithstanding the many comparative and theoretically orien-
ted studies to be found in the present volume, it scems correct 1o remark
that their main thrust is to enrich our historical picture of the practical func-
tioning of bicameralism, often on a low level of gencrality, Given the scar-
city of studies of this kind, especially encompassing medicval and early-
modern as well as modern examples of bicameralism, this volume is a
welcome contribution to the kind of rescarch called for in the first place.
Our knowledge of bicameralism would, so it scems, be greatly enhanced, if
more effort were devoted to updating the theoretical structures applied to
the phenomenon. Since the days of Hintze, Koenigsberger is one of the (ew
to have undertaken the adventure of a crispy and insightful picture in terms
of his dominivm politicum et regale. 'The possibilitics, however, are far {rom
exhausted, and whalt is more, the problems that face parliamentarism to-
day, in particular in rciation to growing international intcgration, arc mo-
re pressing than ever. It is to be hoped that this volume triggers this inte-
grative kind ol rescarch, with as much success as the organisation ol the
1990-Conference did trigger this book.



